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INTERN  ATI  ON  A  L  I!I  LIT  AR Y  T  R I  BUNA  L 
FOR  THE  FAR  E>\ST 
Court  House  of  the  Tribunal 
"'ar  I'lnistry  Building 
Tokyo,  Japan 


The  Tribunal  ret,  pursuant  to  adjournment, 


Apoearances: 

For  the  Tribunal,  all  Members  sitting,  ') 
the  exception  of:  HONORABI E  JUSTICE  LORD  PATRICK, 
Member  from  the  United  Kingdom  of  Great  Britain,  r 
sitting  from  0930  to  1600,  HONORABT E  JUSTICE  JU-i 
Member  from  the  Republic  of  China ,  not  sitting  fr. 

1500  to  1600. 

For  the  Prosecution  Section,  same  as  be: 
For  the  Defense  Section,  sare  as  before 


(English  to  Japanese  and  Japanese 
to  English  interpretation  "las  made  by  the 
Language  Section,  IHTFE.) 


have  considered  up  to  now  win 

the  Tribunal.  It  is  perhaps  a  safe  assumption  that 
an  impartial  Tribunal  will  have  been  no  more  impressed 
by  the  evidence  designed  to  prove  Mr.  TOOO-s  criminality 
up  to  this  period  of  his  career  than  were  the  prosectuion 
who  abandoned  it  as  not  amounting  even  to  JiliJta 
proof.  But  this  does  not  mean  that  my  analysis, 
perhaps  seemingly  over-elaborate  for  undisputed  evidence, 

has  been  without  purpose,  or  that  the  prosecution  - 

, _  cHvnpai  anDroach  to  the  entire 
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precisely  In  connection  this  later  phase  of  Mr. 

TOGO'S  career,  which  the  prosecution  thoufht  it  safe, 
to  concentrate  on,  that  those  thines  stand  forth  in 

I  heir  full  significance.  For  in  this  matter  of  the 
uilt  of  Mr.  TOGO  for  the  Pacific  war  the  prosecution 
ave  assumed  a  tremendous  burden  of  proof,  one  *h 
,ight  appear  to  retire  the  production  of  evidence 
;he  clearest  and  most  convincing  to  sustain;  and  of 

such  evidence  there  is  none. 

This  burden  is  nothing  loss  than  tha 

proving  that,  contrary  to  all  probability  and  human 
experience,  TOGO  Shigenori,  having  throughout  his 
career  fought  on  the  side  of  honesty  and  good  faith 
ln  international  dealings,  of  peaceful  friendship 
among  nations,  having  been  the  notorious  and  unrelent  ng 
foe  of  aggression,  double-dealing  and  chauvinism,  on 
17  October  1941  struck  his  colors— that,  repudiating 
t-.  principles  of  a  lifetime,  he  ceased  his  fight 
against  the  forces  of  evil  and  Joined  the  eneny, 
entering  into  a  conspiracy  with  the  avowed  object  of 
carrying  out  aggression,  war  and  congest.  We  must 

stop  occasionally  to  remind  ourselvea-so  accus  ome 

thp  s0irit  in  which  the  prosecution 
have  v;e  become  to  the  spir 

ox  +v,ot  this  is  a  criminal 

have  guided  these  proceedings-that 

trial  before  a  court;  that  the  u.ual  principles  0  _ 
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.roof  do  hold  here-,  that  the  Tribunal1  s  presumption 
of  the  defendants-  innocence  until  guilt  shall  have 
been  proved  beyond  a  reasonable  doubt  does  require 
that  the  prosecution  sustain  its  burden  by  proof,  not 
by  its  unsupported  assertion.  The  prosecution  have 
undertaken  a  stupendous  task  in  proposing  to  sustain 
‘  this  burden  of  proof.  To  consider  whether  they  have 

7  sustained  it  we  so  to  the  evidence. 

65.  When  ho  received  the  call  frorr  the 

l0  Premier-Designate  to  serve  os  foreign  minister  m  the 
„  cabinet  being  formed,  Ur.  TOGO  had  been  in  effect  in 
u  retirement — with  the  rank  and  nominal  post  of  ambassador, 
13  but  with  no  assignment  for  the  year  since  his 
,4  from  Moscow,  in  November  W  .  »e  offer  of  the 
15  appointment  was  not  the  result  of  any  personal  relatio 
chip  between  General  TOJO  and  Ur.  TOGO,  for  none  had 
existed — nor  fas  there  any  intimacy  between  Ur.  TOGO 
end  others  oi  the  new  ministers.  Ur.  TOGO  was  then 
a  senior  of  the  Foreign  Ministry,  eligible  in  the 
normal  course  for  appointment  to  the  highest  post  in 
that  ministry327,  end  we  need  not  trouble  to  seek  for 
any  reason  other  than  the  natural  and  obvious  one-  for 
126.  Testimony  of  TOGO  (T.  35,641-42). 

327.  Id.  (T.  35*672.)  » 


a  olre  to  a  probable  cause  or  tne  appo*. . . . - 

by  the  testimony  of  Admiral  OKADA  (Elder  Statesman 
whose  duty  of  assisting  in  the  selection  of  a  premier 
perhaps  gave  him  a  natural  interest  in  the  composition 
of  the  cabinet)  that  before  and  about  the  time  of 
formation  of  the  TOJO  Cabinet  he  was  recommending  Mr. 
TOGO' s  appointment  to  his  friends  and  acquaintances,^ 
and  especially  to  Lord  Keeper  of  the  Privy  Seal  KIDO  . 

Whatever  the  basis  of  his  selection,  the 
intent  with  which  he  accepted  the  office  is  clear 
enough.  He  has  testified  in  considerable  detail  to 

some  of  the  facts  which  entered  into  the  making  of  his 

_ m.ioVi  imnortance  if  the  position 


concrc to 


egotirtions" ,  nor  my 
;Ptc  of  r-  lotions  except  that 
,e  gradually  deteriorating"  and  that 

of  wr.r33l»  In  0  wope  gemrrl  V' ry  ’ 

,8  extremely  conscious  of  was  the  I 

tenet  of  the  foreign  minister  in 
tory  end  in  prrctice  the  office 
from  Its  counterparts  elsewhere, 
binct,  the  system  of  collective 
ministers  in  itslcf  precluded 
. ment  of  foreign  rf fairs  by  the 
3y  virtue  of  its  corollary  of  collective 
*y,  the  tendency  had  roreover  grown 
. .  nriliv  increasing  power 


over 


of  independence 

is  rdm.it ted 


u  hands.  The  prosecution  have  pointed  this 
spying  thnt 

»He  should  be  unwarranted  In  assuming 
Japanese  governments.!  structure  was  1U» 
Other  notions,  particularly  the  western  nstl< 
..  h„  unsafe  for  us  to  proceed  upon  tl 


Sumrrpt  ion, 


nd  from  plunging  the  nr™»  * - 

"Although  within  its  own  sphere  the  Supreme 
)Uld  not  be  interfered  with  by  the  cabinet, 
ne  Commend,  in  Addition  to  its  prrticlpstio 
rmulrtion  of  notion-1  policy,  effectively 
d  the  cabinet.  While  with  respect  to  mutters 

r.  rrMnn^nd  wps  independent 

s  ovm  re-lm  the  Supreme  Cora  no 

the  statement  is  not 
binct,  the  converse  of  the  stn* 

„  hi  net  VTS  not  within  its  own  rcrlm 
ig  cnbincu  v.r. s  ^"^5 

-.nt  of  the  High  Comnnnd. 

'  But  hrving,  with  perfect  rccur-ey,  Acknowledged 

the  prosecution  remember  the  effect  th-t  this 

c.  ,-t+r.irn t  to  convict  those  , 


High  Cornu: 
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iv.n-'tv  for  pn  follov7S 

presumption... that  responsible  ^  presuDptlon 

_  nriA  tlutv  to  do  thpt  net 

the  p‘’T'6r  "  '  ,h.t  non-rc soonsibi lity  toll** 

rust  have  its  converse,  th-t  non  . 

•wnotence  rnd  absence  of  duty. 

09  ‘  In  explanation  of  Mr  «  latent  S-rnmnt 

„ust  share  with  the  High  Co, ran'.  v,hi°h  hoc  us.rpea 

lt.  power  the  responsibility  tor  exercise 

the  prosecution  cm  suggest  only  that 

•It  Should  be  noted  that  while  th  r 

+  fi  ic<  hrve  the  power 
no  organ  of  control,  the  government  die, 

"  However,  the  government  never 

to  control  expenditures.  *  (,ed  by  the 

-  my  effort  to  ^ ^  ^rnmont  ever 
Supreme  Command  and  n-  ^  ^  ^  ^ 

proposed  to  do  s  .  povernrent  supplied  ehe 

not  have  gone  forward  unless  „338 

,  .  this  fret  Should  be  borne  in  rind... 

funds,  this  ip  „nri,nt,s  control  over 

+  of  the  G  over  nr  ent  s 
The  extent  oi  wi- 

n  v\A  hrs  not  been  uroe 
the  High  Conran  a  hrs  n 

the  evidence  in  the  ease,  and  the  prosecution- 

tl,e  subject  -  «*•  subject  to  important  puallfic  - 

s tr ter ent  v.’hxch  -  339  if  it  ,vere  cxcct, 

tions— cpnnot  do  duty  for  proof  ^  prosecution 

_ .  4.y.|i  conclusion#  * 

it  docs  not  suppo  Con vp no  could  ro 

.  +  “The  Supreme  coeuj«u 

hrve  also  pointed  out  that  The 

further  md  _ _ J 

evidence. 


lnstrnces  mere  - 

0  cabinet  oouid  not  be  foi 
the  chiefs  of  the  pW  to 
.The  Supreme  Commend  hr.. 
..  .  of  on  unvnnted  c 


demanded 


If  the  expenditures 

mand  will  bring  about,  as  it 
,  destruction  of  the  cabinet 
will;  and  it  can  prevent 
cabinet  except  upon  terrs  of 
Truly,  "the  High  Command 
ie  Cabinet;"  the  government 
he  High  Command  in  its  budget 
ere  with  its  exercise 
formulating  policy  on" 
relation  with  the  national 
restrain  it  from 
hostilities."  The  proseeu- 

ition  was  correct: 

sponsibility 

decided"  under  its  ascendancv,  "the 

responsibility  for 

o  do  that  act. 
lations  of  the  High 
i a  moreover  be  noted 


which  would  oostrm-^ 
formation  of  a  succe 
consent  to  its  denar 
effectively  control: 
could  no  more  restri 
ary  demands  than  it 
of  "the  right  to  participate  in 

matters  claimed  to  have 
defense,  no  more  than  it  could  " 

Dlunging  the  nation  into 
tion's  original  statement  of  the  pos 
"the  Supreme  Command  ...  had  ultimate  re 

for  the  policy 

ordinary  presumption  prevails  that 
an  act  foil-  '»s  the  power  and  duty  i 
So  far  as  concerns  the  re. 

Command  to  the  Government,  it  shoe 
that  the  Ministers  of  Vlar  and  New, 
tional  theory  representatives  o  the 
practice  spoke  with  the  voice  of  the  High 
point,  which  the  prosecution  have  concede, 

K-16,  Tr.  40,559-61 


13  he  was  unwilling  • 

.4  foreign  affairs  portfolio  until  he  could 

>5  understanding  of  how  international  afai> 
16  specifically  Japanese-Amerlcan  relations 
n  unless  he  could  feel  assurance  that^as  t 

18  he  would  "have  scope  for  action."  He 

19  General  TOjn,  when  on  invitation  he  vlsi 

20  11:30  on  the  night  of  17  October,  that  ' 

21  to  anv  decision  whether  to  accept  the  p< 

22  „ust  first  be  inferred  of  the  situation 

23  .  rhe  fall  sf  the  preceding 


Summation,  0 
Testimony  of 
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•  .  I 

j  "the  gpnaral  direction  n 
Fro*  him  he  learned  the  ge  ^  ^  ^ 

—  «•  I 

t,..  «!»  -I""”  «“  „„  „ 

„  «”»  “  ”””  "  „  „ 

-**  *•  -  “*”7"  ZtLZ  -  — 

— — -  rr  r,:;  r.  - ....  -  »• 

ttzz.  zl»  ...  -  -  —  “*;• 

U«e  to  VAU.  ,  of  the  forelgn  nlnlstership 

_had  first  selected  Army  dung  to  Its 

-on  the  ground  that,  so  long  -  statlonlng 

-  old  attitude,  especially  on  the  pees  ten  of 

>  troops  in  China,  the  successful  ^ 

•  ,  .panese-Anerlcan  negotiation  ^ ^  u0„n  the 

5  further  discussion,  ^  su0Ce33ful 

6  promise  that  the  cabinet  wou  •  reconsld- 

7  4  of  the  negotiations  by  undertaking 

° con; ;  — -  —  that 

eratlon  of  t  346  mG0.s  testimony  Is 

the  stationing  of  troops. 

20 

to  the  sane  pffpc  ’  tlons  I  said  that 

2‘  -After  hearing  his  explanations 

22  nt  that  the  Amy's  stand  was  to  be  uncom- 

23  ln  ;;;;  lf  even  only  on  the  question  of  the  station- 

24  Pr0mlS  chlna,  the  negotiations  would  to  a  , 

25  ing  of  troops  in  China, 

_ ^5-  _  .Sfcio',-Tr-l925^19 - 


the 


.since 


breakdovm 

tions  would  be  meaningless,  I 
ablnet  was  to  be  formed  on  the 
I  should  have  to  reject  the 

lo  of  Foreign  Affairs.  I  ”'aap  U 
I  would  agree  to  enter  the  cabinet 

consented  to  maVe  considerable  allow- 
„  the  question  of  troop-stationing, 
p -examine  the  other  questions  In  the 
n  npgot^tions  —  in  short,  cnl 

ntended  to  facilitate  the  consummation 

.Mens  on  a  rational  basis.  In  response 
cion,  General  TOJO  assured  me 
c  various  questions  Involve^ 
lug  that  of  the  stationing  of 

,  fn  this  assurance, 

undertaken.  tn  this  ^ 

»aign  Ministership  •  •  • ‘ 

day,  18  October,  the  TOJO 

l»r.  TOGO  became  Foreign  Miniate 

the  portfolio  of  Overseas  Affai 

his  occupancy  of  this  post, 
_ hen  1041.  It  will  not 


cartninty  el 

continuance 

said  that  if  the  new  e 
vaeie  of  such  a  prospect 


that  reconsideratloi 

in  the  negotiations 
troops  in  China,  mi 
t  flpreed  .to  accept 


obfuscation  of  this  simple,  but  highly  signing, 
transaction.  This,  together  with  their  conventional 
presumption  of  guilt,  perhaps  represents  their  attempt 
(none  other  Is  discoverable  In  their  arguments)  to 
demonstrate  wherein  thev  have  sustained  their  burden 
of  proving  that  the  defendant  *000,  whom  thev  concede 
to  have  been  of  unblemished  character  (and  whom  the 
evidence  proves  to  have  been  an  active  worker  for  peace) 
'  aue  fvr  17  October  1941,  entered  into  a  con- 


■ppraonn 


dav)  could  hardly 
Certainly  not 
with  it.  The 
i  t-r>n or. ts  of  the 


had  occurred  onlv  on  the  v 
have  been  verv  detailed  or  o 
such  ns  to  make  hln  *»U  acquainted" 
prosecution  have  introduced  two  ■!•*« 
evidence  also  into  their  allegation  tt 

end  defense  witness  1UWW"  st"tpa 
frora  Prine  Hinister  TOJO  specific  ass, 
the  several  points  of  the  6  heptenber 
.  .....  „c  .Tenon's  attitude  would 


quested 


^octed  it 


the  national  policy  without  being  bound  oy  one  o  eept' 
enbor  decision  —  “I  made  it  plain  to  (him)  as  to  a 
policy  of  a  ’clean  slate’  and  answered  that  we  would 
do  our  utmost  to  put  through  the  Japnnoso-Amorican  , 
"35°  And  then  only  did  Mr.  TOGO  agree 
What  greater  guarantee  could  one 

decision  which 
have  been  the  chart  for  the 
that  the  question  of 

which 


negotiations, 
to  take  the  office 

want,  than  that  that  very  6  ,* September 
the  prosecution  contend  to 
Pacific  war  would  not  bo  binding, 
the  stationing  or  troops  would  be  reconsidered 
must  mean  "reconsidered  with  a  view  to  further  concess¬ 
ions?"  It  is  as  specific  a  guarantee  as  could  be 
expected  until  the  details  of  the  entire  negotiations 
should  have  been  studied;  it  is  the  assurance  that  the 
Foreign  Minister  would  have  the  right  to  work  for  peace 

But  the  prosecution  —  recognizing  that  this 
laudable  manifestation  of  anti-aggressive  intent  must 
if  possible  be  disparaged  —  profess  to  find  discrepan¬ 
cies  in  details  of  Mr.  TOGO'S  testimony. 

"The  accused  contends  that  when  he  accepted 
this  offer,  he  was  insufficiently  informed  about  the 
then  existing  situation  as  he  had  been  in  retirement 
during  the  whole  preceding  year.  Ho  testified  that 
H.a  «n Tv  vnirue  knowledge  of  the  contents  of  the 
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decision  of  the  Imperial  Conference  of  6  September 
end  knew  nothin??  of  the  Imperial  Conference  decision 
of  2  Julv.  His  statements  are  contradictory,  however, 
because  he  also  testified  that  ho  was  well  acquainted 
with  the  circumstances  surroundinp  the  fall  of  the 
KONOYE  Cabinet  and  both  he  and  defense  witness 
YAMAMOTO  stated  that  ho  requested  from  Prime  Minister 


PPJ0  specific  assurances  that  on  the  several  points 
■>f  the  6  September  decision  a  re-examination  of  Japan’s 
attitude  would  be  undertaken,  which  he  could  not  have 

t  .351 

3 one  had  he  not  ’narwn  about  them. 

Weodirn?  out  three  misstatements  of  the  evidence 


we  find  in  what  remains  no  trace  of  a  discrepancy  or  a 

contradiction.  Mr.  TOGO  never  testified  that  "he  was 

well  acquainted  with  the  circumstances  surrounding  the 

fall  of  the  KONOYE  Cabinet."  What  he  said  was,  in  his 

affidavit,  that  ho  "km  t  that  it  was  the  strong  stand 

of  the  Army,  as  expressed  through  Minister  of  nnr  TOJO, 

which  had  directly  brought  about  the  downfall  of  Prince 

KONOYE 's  last  cabinet";  and  on  cross-examination  he  gave 

the  source  of  his  information!  "I  heard  this  from 

Journalists,  from  newspaper  writers."3  2  The  knowledge 

of  Journalists,  which  was  the  extent  of  Mr.  Togo’s 

information,  of  the  true  history  of  this  event  (which 

- 351.  Summation,  ##-12$ -Tr.  41  f8B-7**£&« 

352.  Tr.  35,987. 


had  occurred  onlv  on  the  * 

have  been  verv  detailed  or  -rate  -  £ 

«»eh  »s  to  n,  hi.  -*U  ^ 

prosecution  have  Introduced  t„o  misstatenontso 
evidence  also  Into  their  aUe.ntlon  that  -both  h. 
end  defense  witness  «»«*»  •***  *“*  “*  'T  on 

fron  Prl,e  Minister  TOJO  specific  assurances  th  .t 
the  several  points  of  the  6  heptenber  decision  a  re- 
examination  of  dapan-s  attitude  uould  be  under taV., 

Vlhich  he  could  not  have  dene  had  he  not  - 

them."  First,  there  is  no  testimony  that  r. 

nee-  second,  there  is  no  testi 
"requested"  the  assurance,  secon . ,  ^ 

...  _ Pivon  contained  mention  o  >  . 


nToconsidorntion  of  the  vm  —  m— 
the  negotiations"355  -  not  of  the  quest!, 
th0  6  heptenbor  decision.  »«OTO-s 
.  thttt  General  TOJO  pronlsod  "that  his 
Ld  .  .  .  strive  for  successful  conclusion 

tlations  bv  undertaking  reconsideration  ol 

.  .  .  without  being 

unsettled  questions  •  •  •  ^ 

„  Imperial  Conference  decision."  H‘,r' 

that  the  imperial  Conference  decision  was 

....  is  no  suggestion  that  Its  terms 


nuch  for  this  attempt  by  the  prosee - 

*  facts.  A  word  must  be  added,  however, 

Uo  significance  of  this  TOGO-TOJO  convor- 
,  has  moved  the  prosecution  to  treat  it  so. 

,ro  which  they  have  carefully  depicted 

if  the  TOJO  Cabinet  was  formed  to  initiate 

lvo  war,  "according  to  Plan,"  against  the 

..  if  Tir  TOGO  had  been  but 

es  and  others,  if  -lr* 

time  until  arrival  of  the  glorious  day  when 

I  course  never  have  commenced  such  a  conver- 
,  General  TOJO  at  all.  The  conspirator 
TOJO  Cabinet  would  have  cried, 


TOGO  had  no  Intention  ^  - " 

,ht  resemble  a  "conspiracy"  Is 
.  Ho  had  "heard  from  Foreign 

.  that  it  had  boon  decided 
failure  of  the  negotiations  had 
middle  cf  October"!  being 

middle  of  October  a  cabinet 
nan  responsible,  as  ho  had  heard, 
preceding  cabinet,  he  naturally 
rhans  the  "success  or  failure  of 
ad  been  already  decided,  and  insisted 

d,  before  he  mould  have  any  part  in 
,  _ x.  ,nv-i  Unaided.  Even 


clear  fren  the  jaexs. 
Office  acquaintances 
that  the  success  or  : 
to  bo  settled  bv  the 
asked  to  join  in  the 

I  ping  formed  by  the 

or  the  fall  of  the 

londored  whether  poi 

;he  negotiations”  h? 

ipon  being  sntisfie* 

the  new  government, 

the  prosecution  arc 

did'  not  occur,  and 

contents  of  tho  cor 

to  bv  Messrs.  TfGn, 

. 

other  witnesses,  n 

, 

TANAKA  and  Suzuki 

matter  contemporaneous 
vdth  the  attempt  to  n. 
nay  be  left  to  speak 
3*7.  Tr.  35,983 


he  TO  JO  Cabinet,  the  prosecu— . - 

considered  in  Japan  to  be  a  war 
lls  "generally  considered,"  for  whatever 
•ofesses  to  be  supported  by  the  state¬ 
nesses.  The  testimony  of  one, 
tness  SUZUKI  Tomin,  on  the  subject  of 
et's  being  "generally  considered  a 
ls!  "I  hove  always  believed  Mr.  TOGO 

.  _ _ _  ond  v-hen  he  accepted  his 

TO JO  Cabinet,  I  was 
[  him  why  he  accepted 


to  be  an  exponent  ux 

post  as  Foreign  TUni 

very  much  surprised, 

360 

this  post." 

The  testimony  of  the  other,  defense  — 
TOMIYOSHI,  is  somewhat  contradictory,  but  does 
sustain  the  prosecution's  allegation.  Certa 
never  used  the  words  "war  cabinet",  he  referred  to 
..the  TOJO  Cabinet  of  the  military  clique, 
state  that  he  himself  at  first  believed  "that  it  was 

organized  for  some  military  action",  but  he 

specifically  denied  the  meaning  that  the  Pro3e0U*  °" 
attribute  to  his  words.  Being  asKed,  moreover,  And 
was  that  the  common  understanding,  as  you  observe  , 
..  .  mn ta  rahinct  was  committed  to  military  ac 


47,7*2 


"Hell,  that  IS  not  ny  moaning  at  all.  The 
general  unaerstanaing  v,lth  respect  to  the  term 
of  the  military  clique")  I  usea  Has  that  it  ™s 
constitutea  -  the  cahinet  v,as  largely  constitute  y 

rm  It  ata  not  necessarily  mean  that  it  oas 

military  non.  j-t;  aw 

aevotea  or  it  mas  organizca  for  militarv  action,  because 
military  actions  take  place  in  accoraance  v,lth  or  ep 
ent  upon  the  course  of  aiplomacy  ana 

conaitions,  ana  it  mas  not  my  interpretation  that  this 
particular  cabinet  «.  establishea  for  the  purpose 
niUtary  actions." 


36?.  Tr.  35,526-27. 


■ 
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The  term  actually  used  by  the  witness  — 

"military  clique,"  not  "war  cabinet" — is  a  natural  one 

in  view  of  the  composition  of  the  cabinet,  which,  as 

he  himself  pointed  out,  was  not  only  the  first  since 

that  of  Marshal  TERAUCHI  (1916-18)  to  be  headed  by  an 

active  Army  officer,  but  included  among  its  member- 
% 

ship  an  unusual  number  of  military  mens  Welfare 

365 

Minister  Lieutenant-General  KOIZUMI,  Communications 

Minister  Mmiral  TERAJIMA  and  Minister  without  Port- 

366 

folio  (later  Home  Minister)  Lieutenant-General  ANDO, 
as  well  as  of  course  the  service  ministers  and  General 
SUZUKI,  President  of  the  Planning  Board  and  Minister 
without  Portfolio.  There  is  nothing  whatever  in  the 
testimony  of  this  witness  to  sustain  the  prosecution’s 
"there  was  little  doubt  in  Japan  that  the  new  govern¬ 
ment  was  made  up  of  the  most  uncompromising  elements 

36  7 

has  been  testified  to  by"  him;  this  must  be  a 

deliberate  misstatement  of  the  record,  for  neither  on 

368 

the  page  referred  to  nor  elsewhere  in  his  testimony 
is  "most  uncompromising  elements"  to  be  found,  while 
on  that  page  he  is  found  to  state  that  "it  was  general 

364.  Tr.  35537-38. 

365.  Tr.  35527-28. 

366.  Tr.  35538.  , 

367*  Summation,  WW -13  (Tr.  41888). 

368.  Tr.  35528. 
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knowledge  that  a  cabinet  of  this  kind  was  called  a 
cabinet  of  the  military  clique"— referring  to  his 
immediately  preceding  remark  that  it  was  the  presence 
among  the  cabinet  ministers  of  this  unusual  number  of 


the  military  clique." 

Like  so  many  of  the  prosecution's  contentions, 
this  one  has  no  importance  in  itself,  but  requires  the 
consumption  of  the  time  of  all  concerned  to  dispose  of 
it  Just  because  it  represents  that  calculated  attempt 
to  prejudice  which  was  mentioned  earlier.  This  con¬ 
tention  of  theirs  vrould  be  utterly  -ithout  significance 
if  it  were  a  correct  statement  of  the  evidence.  We 
have  seen  the  undisputed  evidence  that  so  far  as 
Mr.  TOGO  was  concerned  the  TOJO  Cabinet  was  a  war 
prevention  cabinet.  The  opinion  of  a  man,  or  of  two 
men,  or  of  the  seventy  million  of  the  Japanese  popula¬ 
tion  who  were  not  in  the  government,  who  had  no 
knowledge  of  the  secret  Japaneso-American  negotiations, 
of  the  secret  Imperial  Conference  decisions,  of  the 
secret  instruction  of  the  Emperor  to  Premier  TOJO 
to  re-examine  the  6  September  decision,  of  the  secret 
assurance  given  to  Foreign  Minister  TOGO  by  the  Premier 
that  that  wou 


; 
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uptm  that  assurance  the  ^reign  Minister  had  entered 
the  cabinet  to  work  for  the  success  of  the  negotia¬ 
tions  with  America,  to  avoid  war— the  opinions  of 
those  who  knew  only  what  appeared  in  the  newspapers, 
can  have  no  value  for  this  Tribunal  on  the  question 
of  the  guilt  or  innocence  of  Mr.  TOGO  of  conspiring 

to  wage  aggressive  war. 

70.  To  decide  for  the  Tribunal  this  issue 

of  whether  the  defendant  TOGO  participated  in  a 
conspiracy  to  wage  the  Pacific  war  or  earnestly  en¬ 
deavored  to  avert  it,  the  prosecution  offer  also 
the  opinion  of  Ambassador*  Admiral  NOMURA,  as  he 
formed  it  in  Washington  upon  learning  of  the  installa¬ 
tion  of  the  TOJO  Cabinet?69  The  extent  of  Ambassador 
NOMURA’s  knowledge  of  the  situation  in  Japan  and 
the  value  of  his  opinion  are  perhaps  sufficiently 
obvious^70  but  the  quite  normal  incident  of  his 
tendering  his  resignation  serves  the  prosecution  well 
as  opportunity  to  inject  prejudicial  matter  into  the 
case,  and  we  must  therefore  notice  it.  Admiral 
NOMURA’s  offer  to  resign  stated  that  he  did  not 
wish  to  stay  on  in  Washington,  "deceiving  myself  and 
others;"  this  telegram,  the  prosecution  point  out, 

369.  Summation.  WW-13  (Tr.  J1888).  .  „K„ 

370.  Cf.  Summation  for  the  f^c^^petion  81 

J  »tThe  Japanese -American  Negotiations, _ Section  i. 

- (Tr.  437Z8=5TTT 
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"was  sent  by  NOMURA  notwithstanding  ^ne 

two  days  previously  the  accused  had  informed  him 

that  Japan  wished  to  continue  the  negotiations, 

NOMURA  apparently  having  little  faith  in  these 
assertions^1  Now,  Admiral  NOMURA's  faith  in  the 
negotiations  or  lack  of  faith  is  immaterial;  if  it 
were  material,  it  could  be  measured  by  the  fact  that 
he  stayed  on  in  Washington,  despite  having  sent  the 
formal,  self-depreciatory  telegram  of  resignation. 

Mr.  TOGO,  in  the  course  of  his  five-day  cross- 
examination— most  of  which  was  devoted  to  this  type 
of  footling  question— testified  that: 

"In  my  reply  to  this  telegram  from  Admiral 
NOMURA,  feeling  as  I  told  you  before  that  he  was 
laboring  under  some  misunderstanding,  I  said  that  the 
new  cabinet  was  also  earnestly  striving  for  the 
successful  conclusion  of  the  negotiations  and  that, 
therefore,  I  hoped  that  he  would  remain  at  his  post 
and,  for  the  sake  of  our  country,  strive  for  the 
solution  of  the  negotiations.  And  Ambassador  NOMURA 
accepted  my  reply  because  he  chose  to  remain  at  his 
post,  and  that  to  me  is  proof  of  the  fact  that 

NOMURA  was  under  a  misunderstanding  when  he  sent  me 
372 

that  telegram. 

371  .  Rnmmntl^n,  ww-13  fT-r.  Al8fl9). 

372.  Tr.  36034-35. 


The  prosecutor  undertooK  to  impea«u  «•.**  •  — 
on  this  point — hut  his  methods  are  novel.  First,  he 
asked  the  defendant,  "Is  It  a  fact  that  you  never 
permitted  NOMURA  to  go  alone  to  see  Cordell  Hull,  the 
Secretary  of  State,  or  the  President  of  the?United 
States,  after  he  sent  that  telegram  to  you.  Thi 
was  categorically  denied!  the  prosecutor  produced  no 
.  , _ to  such  an  effect  from  Foreign 


was  con' 


Second 


j  ' 
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dispatch  of  his  message  to  you  *  *  *  about  deceiving 
people  *  *  *  and  v/e  suggest  to  you  that  there  was  no 

u  374 

such  message. 

No  witness  was  produced  to  swear  that  any 
search  had  been  made  of  the  files  in  possession  of 
the  prosecution,  with  the  result  of  finding  "no  such 
message";  nor,  needless  to  say,  was  any  other  proof 
of  any  nature  attempted  of  the  truth  of  this  suggestion. 

So  much  for  the  "war  cabinet"  question;  this 
much  time  we  have  v/asted  out  of  the  necessity  of 
destroying  these  straw  men  of  the  nrosecution’ s 
creation  before  continuing  discussion  of  the  issues 
of  the  case. 

71.  The  TO JO  Cabinet  was,  then,  organized 
and  commenced  to  function  on  18  October  1941.  "This 
cabinet  under  TOJO's  leadership  proceeded  to  carry 
out  the  policy  of  6  September'^  is  the  prosecution^ 
position.  Before  considering  whether  this  is  correct, 
we  must  discuss  one  or  two  aspects  of  this  question 
of  special  concern  to  the  defendant  TOGO;  and,  first, 
the  legal  position. 

It  is  obvious  in  fact— and  the  contrary  is 


not  contended  even  by  the  prosecution— that  MR.  TOGO 


»  • 

\Sl%  ■ 
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had  no  connection  with  the  6  September  Imperial 
Conference  decision.  He  had  not  attended  that 
Imperial  Conference,  was  not  then  in  the  government, 
and  was  in  all  but  name  retired  (it  might  be  noted 
here  that  with  the  Imperial  Conference  decision  of 
2  July  also,  as  well  as  other  policy  decisions  of 
the  Government  or  the  Government  and  the  High  Command 
since  1937,  he  had  had  nothing  to  do,  having  been 

prosecution  agreo-in  admitting  that  there  is  no 
charge  that  Mr.  TOGO  "Joined  in  any  conspiracy"  prior 
to  17  October  1941-that  he  bears  no  responsibility 
for  the  6  September  decision.  Yet,  the  prosecution 
have  laid  down  the  law  of  the  case  to  be  that:  "Each 
and  every  defendant  is  charged  with  the  crimes  now 
being  tried  solely  because  of  the  responsibility  he 
bears  for  his  contribution  to  the  formulation,  in 
...U^  m  nnrt .  of  Japan's  aggressive  policy. 


by  him  in  the  course  of  his  official  duties  pursuant 
to  an  already  established  policy  if  those  matters^vore 
his  only  connection  with  that  aggressive  policy. ' 

Assuming  that  the  policy  of  the  TOJO  Cabinet 
was  the  carrying  out  of  the  6  September  decision, 
what  liability  can  be  imposed,  upon  the  basis  of  this 
test,  upon  Foreign  Minister  TOGO?  The  acts  committed 
and  the  statements  made  by  him  were  "in  the  course  of 
his  official  duties" $  they  were  "pursuant  to  (the) 
already  established  policy"  of  6  September-it  is  so^ 
written  in  the  summation  against  Mr.  TOGO  individually; 
these  "matters  were  his  only  connection  with  that 
aggressive  policy"  which  the  TOJO  Cabinet  "proceeded 
to  carry  out."  If  the  policy  of  the  6  September 
Imperial  Conference  was  an  aggressive  one,  and  was 
carried  out,  Mr.  TOGO  "bears  no  responsibility  for 
contribution  to  the  formulation,  in  whole  or  in  part, 
of  Japan's  aggressive  policy,"  he  is  not  "in  some  way 
responsible  for  the  aggressive  policy  followed  by 
Japan."  No  matter  how  far  back  in  history  the 
foundation  of  the  "aggressive  policy"  of  Japan  may 
have  been  laid,  Mr.  TOGO  (not  being  charged  with  having 
joined  any  conspiracy  before  the  TOJO  Cabinet  days) 

376.  Summation,  K-2— K-3  (Tr.  40^39)* 

377.  Id.,  W -lo  (Tr.  41892-95) . _ _ _ 
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possibility  ror-it^ 

this  the  final  confession  of  failure  to 
against  this  defendant?  All  else  long 
,nod,  the  case  now  hanging  on  his  having 
,  make  a  war  of  aggression  in  1941,  have 
secution  been  forced  to  confess  that  by 
thoir  own  devising  he  cannot  be  adjudged 
e  prosecution  cannot  have  their  cake  and 
ther  the  TOJO  Cabinet  carried  out  the 
,  September,  in  which  event  Mr.  TOCO,  not 
.  .  .  _ _ 4-hot.  nolicv.  shares  no 


formed ,  a  series  of 
the  opening  of  the 

it  would  he  the 

reconsider  the  whole 

without 


Premier  said  that 
r  cabinet  to 

me se -American  negotiations, 

6  September  Imperial  Conference 
ncdiately  developed,  however,  that 
policy  did  not  mean  to  the  High 
September  decision  would  necessaril] 
YAMAHOTO  (Tr.  25921)  and  MUTO 


be  reconsidered,  or,  indeed,  that  the  negotiations 
with  the  United  States  would  even  be  continued.  For 
at  that  same  first  Liaison  Conference  meeting  both 
Chief  and  Vice-Chief  of  the  Army  General  Staff  spoke 
very  strongly  against  continuing  negotiation  at  all. 

No  time  must  bo  lost,  said  Chief  of  Staff  SUGIYAMA, 

7  in  arriving  at  a  decision;  and  since  the  6  September 

8  decision  left  almost  no  room  for  the  making  of  further 

concessions  on  the  troop-stationing  question,  they 

must  absolutely  not  be  made,  but  in  the  circumstances 

479 

hostilities  should  be  commenced  at  once'.  Vice- 
Chief  TSUKADA  was  even  more  intransigent;  he  said  that 
ho  could  see  no  possible  prospect  of  successful  out¬ 
come  of  the  negotiations,  and  they  should  be  broken 

380 

off  at  once  and  military  action  taken.  Those  who 
had  longer  been  members  of  the  Liaison  Conference 
naturally  exercised  greater  influence  in  its  delibera¬ 
tions  than  did  newcomers  such  as  Foreign  Minister 

TOGO— as  he  said,  "there  is  a  sort  of  momentum  which 

381 

must  be  reckoned  with  in  such  a  case";  those  older 
members  were  unable  entirely  to  shake  off  the  influence 
of  the  earlier  discussions  and  decisions  in  which  they 

379.  Testimony  of  TOGO  (Tr.  35683-84)  and  YAMAMOTO 

(Tr.  25921-22).  _  . 

380.  Testimony  of  TOGO  (Tr.  35682-83). 

381.  Id.,  (Tr.  35683). _ _ _ 
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had  participated.  As  a  result,  tne  prevuxxx^ 

1  approach  to  the  "re-examination  of  the  6  September 

2  decision"  was  to  take  it  as  a  basis  and  see  what 

3  revisions  could  be  made  in  it,  rather  than  to  wipe 

4  it  from  memory  and  attempt  a  frosh  approach;  this 

5  being  the  frame  of  mind,  there  was  a  strong  feeling 
that  the  6  September  decision  could  not  easily  be 

1  revised?82  Chief  of  Staff  SUGIYAMA  had  not  hesitated 

9  to  remind  the  Conference  that  that  decision,  the  terms 

10  of  which  it  was  understood  were  to  bo  disregarded, 

11  had  contemplated  that  diplomacy  during  September  shoul 

12  be  accorded  primary  emphasis,  but  should  from  the 

13  beginning  of  October  be  subordinated  to  military 

14  preparation!?3  The  Foreign  Minister  was  thus  com- 

15  pelled  from  the  outset  to  fight  for  the  very  right  to 

16  carry  on  diplomatic  measures,  against  tho  resistance 

17  of  the  armed  forces.  There  is  no  evidence  that  in 

18  this  fight  any  other  member  of  the  Liaison  Conference 

19  came  to  his  support.  In  the  end  it  was  only  his 

20  earnest  insistence  that  negotiation  must  be  continued 

.li _ nnv  rvrnffnect  of  SUCCOSS  through 
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n  thG  ^  September  decision  v.as 
re-examination  of  the  thoy 

Mi  ratory  it  was  only  very  grudgingly 

obligatory,  concessions  as 

would  agree  to  the  mak  ng  o  „tiations"~ 

>IouM  givo  meaning  to  "continuing  the  negotiations 

ei  g  obviously  futile  to  eontinue  them  on  t 
“  "  0  th0  Japanese  position  as  eontained  in  the 

basis  384  ls  uttlc  ao„bt  from 

6  September  deelsion.  t  wholly  of 

the  evidence  that  it  v,as  a  noe  that  any 

Foreign  Minister  TOOO-s  uncea: 1  ^  ^ 

further  moderation  of  -  ~  the  prose- 

agreed  to.  rio  ,utie  its 

.  ,t  thls  while  attempting  to  belittl 
cution  admit  this,  "hii  reeolved 

.  The  evidence  shows  that 

significance.  support-there 

in  the  Liaison  Conference  little 

is  actually  no  evidence  of  any  positive  a° 

other  members  toward  relaxation  of  the  eondi  ^  ^ 

tiations _ and  strongly  suggests  a 

the  "  who  carried  on  the  fight  against  Army  and 

r  Ilt  ir  supporters.  Some  pretense  has,  -ever, 
Navy  and  their  PP  the  Army 

w ..... 

or  ...  m*  «"—*  "  ' 

,4  4-he  making  of  concessions  i 

not  they— who  opposed  the  me  ^  ^  ^ 

negotiations.  While  understandably 

84.  Id.  (Tr.  35885)* _ _ 


Ilah  to  testify  against  his  fellow-defendants  in  this 
at ter,  there  is  evidence  showing  that  it  was  not 
rmy  alone,'  nor  High  Command  alone,  whom  he  had  to 
Leal  with.  5  Ho  defendant  denied  the  truth  of  this 
svidence .  The  approach  of  the  defendants  who  testified 
joncerning  their  participation  in  the  Liaison  Confer¬ 
ence  is  to  pass  the  matter  in  silence  by  saying  only 
that  deliberations  were  had  and  resulted  in  the 
adoption  of  a  plan  (to  present  Proposals  "A"  and  "B"). 
The  testimony  of  Mr.  TOGO  and  Mr.  YAMAMOTO,  however, 
is  clear  that  opposition  was  encountered  from  Army 
and  Navy,  whom  the  majority  supported.  In  partic¬ 
ular,  the  Navy's  attitude-which  Mr.  TOGO  has  testified 
that  he  was  astonished  to  find  "scarcely  less  strong" 

5  than  that  of  the  Army-is  put  beyond  doubt  by  one 
6  incident  which  occurred.  Toward  the  end  of  October, 

17  Mr.  TOGO  has'  testified,  he  sent  an  emissary  to  Admiral 
;;  OKADA,  cx-premier  and  veteran  of  the  Navy  presumably 
l  possessed  of  muct  influence  in  naval  circles,  to 
21  request  the  use  of  that  influence  to  moderate  tho^- 
22  strong  stand  of  the  Navy  toward  the  negotiations. 

M  385>  fig offi  ^Onfdefendant's^Jofession'to’have 

25  talten  ?? ( to s t imony  o?  8HnS,°Tr!  35156-57). 

386.  Testimony  of  TOGO  (Tr.  35685-Gland  loc.^y 
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Admiral  OKADA  testified  to  having  been  so  approached 

388  4  d 

by  Foreign  Minister  TOGO.  Neither  was  cross-examined 

on  the  point  by  any  defendant.  That  action  of 
Mr.  TOGO  in  194-1  could  not  have  been  taken  in  antici¬ 
pation  of  a  day  in  194-7  when  he  would  decide  to  try 
to  shift  his  responsibility  to  the  Navy. 

That  it  was  the  Foreign  Minister  alone  who — 
as  would  have  been  expected  from  his  history — was 
throughout  the  discussions  the  consistent  foe  of 
extremism  must  be  taken  as  established.  Yet,  as 
General  SUZUKI  has  testified,  "the  Foreign  Minister 

seemed  to  be  unable  to  totally  disregard  the  vigorous 

389 

demands  made  by  the  High  Command." 

73.  It  was  indeed  impossible,  in  the 
Liaison  Conference  above  all,  totally  to  disregard 
the  demands  of  the  High  Command.  The  extent  of  the 

power  of  the  High  Command  we  have  already  seen 

390 

correctly  stated,  as  quoted  above,  in  the  prosecu¬ 
tion’s  summation;  the  Liaison  Conference  was  where 
that  power  was  exercised.  The  very  fact  of  existence 
of  the  Liaison  Conference  is  eloquent  testimony  to  the 
extent  of  military  interference  with  functions  of  the 
Government.  It  v/as  a  body  without  constitutional 

388.  Tr.  37165-66. 

389.  Tr.  35220. 


390.  Supra,  Section  66 
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war  in  violation  o-  * 
ments  or  assurances;  not  w  -re 
ning  or  preparing  domination  of  v.ne  A 
392.  Summation,  §G-51  (T.  39,579-80) 
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sanction,  brought  into  existence  expressly  to  co¬ 
ordinate  the  functions  and  to  reconcile  the  viewpoints 
of  the  High  Command  and  the  Government;  but  it  was 
very  heavily  weighted  on  the  military  side.  Of  its 
membership  four— Premier ,  Foreign  and  Finance 
Ministers,  President  of  the  Planning  Board— were 
representatives  of  the  civilian  Government;  four— 
the  Chiefs  of  Army  and  Navy  General  Staffs  and 
Ministers  of  War  and  Navy— of  the  military  forces. 

But  in  TOJO  Cabinet  days  the  Premier  was  an  active 
military  man  (he  who  had  formerly  been  the  ardent 
advocate  of  the  High  Command's  position);  the 
President  of  the  Planning  Board  was  a  military  man; 
and  the  Vice-Chiefs,  as  well  as  the  Chiefs,  of  Staff 
were  in  constant  attendance.  Of  three  secretaries, 
v/ho  prepared  agenda,  draft  decisions  and  other  data, 
two  were  military  representatives— the  Directors  of 
Military  and  Naval  Affairs  Bureaus — one,  the  Chief 
Cabinet  Secretary,  from  the  Government^1  The  power 
of  the  military  services  being  known,  it  needs  little 
imagination  to  understand  the  strength  of  the  military 
influence  in  this  Liaison  Conference,  in  which  there 
sat  down  as  participants  two  civilians,  seven  men  in 
uniform.  The  Liaison  Conference  decisions  being 
391.  Testimony  of  TOGO  (Tr.  35677-79). 


almost,  if  not  quite,  invariably  approved  by  tho 
Cabinet  and,  in  necessary  case,  by  Imperial  Confer¬ 
ence,  it  can  be  readily  understood  that  it  was 
through  this  organ  that  the  High  Command  exerted  its 
tremendous  power  to  shape  national  policies  in  the 
field  of  foreign  affairs. 


74.  This  fight  of  Foreign  Minister  TOGO' 
single-handed  and  unflagging,  against  the  Army  and 
avy  is  the  key  to  his  case.  Its  results  we  shall 
in  a  moments  but  now  consider  its  significance.  Aj 
and  Navy  say,  -Stop  these  futile  negotiations!  now 
the  time  for  war!"  The  Foreign  Minister  replies,  • 
Concessions  must  and  can  be  made;  these  negotiatior 
must  succeed,  to  avert  war."  How  can  this  constitu 
planning  and  preparing  war  of  aggression— or  of  war 
or  of  aggression?  How  can  t.h*>  _ 


they  adopted  a  two-fold  pone,. 

,d,  they  would  negotiate  with  Britain 
.ted  States  on  certain  specific  out- 
•oblems  in  accordance  with  certain  pro- 
:h,  if  accepted,  would  leave  Japan 
of  the  Asiatic-Pacific  world  .  • 

other  hand,  they  would  actively  pre- 
ar  with  those  countries  with  the 
itive  and  results.  .  .  •  Both  programs 
,me  objective,  and  while  some  of  the 
,rs  felt  that  they  could  attain  the  ob- 
of  the  conspiracy  through  negotiations, 
ewed  the  negotiations  as  Impossible  from 
_  them  as  useful  camou- 


But  conspiracy  to  obtain  domination  of 
Pacific  world  through  negotiation  is  nc 
under  the  Charter  of  this  Tribunal.  T> 
crime  of  conspiracy  is  the  planning  or 
of  a  declared  or  undeclared  war  of  agg. 
war  in  violation  of  international  law, 
ments  or  assurances ;  not  a  word  there 
ning  or  preparing  domination  of  the  As 
■ado.  Summation,  §G-51  39 ? 579  80) 


4 


ond  concluding 
be  mentioned,  could 
United  States  required 

from  making,  if  sho  m> 
domination  of  the 
wcs  subject  to  no  duress, 
complain  that  cn  agreement 
res  aggression  against  her. 
a  the  prosecution’s  summation 
3  than  the  enactment  of  a  still 
nnr  Charter:  conspiracy 


,  by  negotiating 
it  need  hardly 


or  any  oti 

agreement 

there  be  such  on  offense:  the 
no  guardian  to  prevent  her 

n  preement  which  allowed  to  Japan 


learned 


these  accused  did,  whet  they  scid  at  or  about 
the  time  of  their  participation  in  the  offense, 
whether  it  be  the  substantive  one  or  the  con¬ 
spiracy;  but  v/e  do  not  believe,  Mr.  President, 
that  the  state  of  mind  of  TOGO  in  1933  is  thG 
important  matter  in  this  esse.  We  believe  it 
is,  wMt  was  his  state  of  mind  when  he,  as  v/e 
have  proved,  I  thinlc,  end  will  prove,  voluntar¬ 
ily  acquiesced  in  war,  end  eggressive  war, 

393 

against  the  Western  Powers." 

Assuming,  as  the  prosecution  assume  it,  the  "partici¬ 
pation  in  the  conspiracy,"  how  is  the  state  of  mind 
of  that  time  proved?  By  "the  evidence  as  to  what 
these  accused  did,  what  they  said."  The  evidence  of 
what  Foreign  Minister  TOGO  did,  what  ho  said,  during 
the  days  when  war  or  peace  hung  in  the  balance,  is 
clear,  unequivocal,  uncontradictod  and  decisive:  he 
_ _  Thorc  remains,  then,  only  his  event 


There  v/os  the  terms  of 
themselves — finding  any  now  terms  of 
could  ho  offered  to  recommence  the 
then  dormant— ond  the  treatment  of  var- 
the  negotiations  had  got 
rrrt.oin  Questions  of  the 


but  closely -related  matters 
the  negotiations 
concession  which 
negotic  tions , 
ious  points  v/hich  aros 
under  wry  again,  Seco 
national  strength  as  t 
out  national  policy--t 
excluding,  of  course,  purely  strategic  or  m. 
questions.  Third  vies  the  course  to  be  purs' 
I  negotiations  foiled.  Of  those  questions 

st  concerned  and  o 


urally  the  first 

Foreign  Minister 

76.  The  subject  of  the  Japanese 

gotletions  has  already  been  discussed  oxt 
submissions  mode  to  tho  Tribunal  of  the  e 
Japan  after  Hr.  TOGO'S  becoming  Foroign  l 
deavorod  to  meet  the  United  States  in  an 
rn...  to  bo  considered  is  l!r.  TeG( 


v/hich  after 


Tnentioned  before,  but  vnwiouu 
that  it  is  quite  undisputed,  whether  by  t 
defense,  that  Foreign  Kinister  TOGO  had  t 
fight  and  a  bitter  one  against  the  Array  i 
and  their  supporters  to  obtain  agreement 
of  new  concessions  in  the  negotiations  w 
States.  There  is  a  considerable  amount 
the  point,  of  Which  the  following  may  be 

1 I* 


TOGO  hinself  testified  thrt: 

"From  ‘Vie  beginning  .  •  •  the  majority  of 
the  participants  in  the  Liaison  Conference  op- 
|  posed  the  adoption  of  the  principle  of  withdrawal 

of  troops  from  the  specified  arees  of  China,  and 
I  had  to  fight  unceasingly  for  it;  the  Army 
members  especially  strongly  emphasized  the 
necessity  cf  indefinite  stationing  cf  Japanese 
troops  in  specified  areas  of  China.  In  the  end, 
us  a.  result  of  my  strong  contention  that  it  was 
improper  and  disadvantageous  to  station  troops 
indefinitely  on  the  soil  of  another  country, 
the  others  relaxed  their  stand  to  the  extent 
i  of  agreeing  with  no  to  put  a  time-limit  on  the 

•  stationing.  As  to  the  duration,  however,  var- 

5  ious  strong  opinions  were  still  presented.  .  .  . 

l  ,  _ a  « Hrm-inc  .-nreenont  to  limiting  the 


Japan  and  the  Wang  Ching-wei  regime. 

"A  related  problem  was  that  of  French  Indo 
Chino.  ...  In  this  matter,  too,  the  opposi¬ 


tion  v/as  strong.  •  .  . 

"Persuading  the  Liaison  Conference  to  agree¬ 
ment  on  these  two  nojoi*  points  was  net  achieved 

399 

v'ithout  long  and  arduous  work.  ..." 

Mr.  YaUAM0T0!s  testimony  is  similar: 

"But  in  the  Liaison  inference,  the  Army 
General  Staff  especially  strongly  opposed  a 
limitation  on  the  period  of  stationing  troops 
on  the  grounds  that  if  a  limitation  were  im¬ 
posed  the  fruits  of  the  Chino  Incident  v/ould 
be  lost,  the  feeling  of  defeat  would  spread  over 
the  nation,  and  the  morale  of  the  Army  would  be 
lov/ered.  The  Foreign  Minister  insisted,  on  the 
contrary,  that  the  negotiations  v/ould  undoubtedly 
fail  unless  the  period  was  limited  *  end  after 
hot  discussicns  the  General  Staff  at  last  came 
to  agree  to  make  the  decision. 

".  .  .To  arrive  at  an  agreement  to  make 
such  concessions  in  spite  of  the  many  questions 
left  unsettled  for  f-  turo  negotiations  was  a 
difficult  matter,  and  there  were  strong  objections 


V 


Minister  TOGO,  not  some  faction  <  f  the  Liaison  01  n- 
ferenco,  who  urged  the  concessions  which  would  make 
possible  a  peaceful  settlontftat : 

"At  that  time,  th;  General  Staff  Office 
v/o s  opposed  to  •  •  •  the  adoption  of  the  a 
and  "B"  plan.  Especially,  they  wore  very 
strongly  opposed  tc  the  "B"  nlcn,  but  v'ith  re¬ 
gard  to  the  ...  drafting  of  the  "B"  plan,  I 
had  expressed  my  views  to  the  Chief  of  the  Gen¬ 
eral  Staff.  I  had  succeeded  in  having  him  agree 
to  the  views  entertained  by  Foreign  Minister  TOGO 
The  testimony  of  General  LIUTO's  witness  IShll  shov/s 
that  the  debate  over  Proposal  "B",  produced  as  his 

own  elan  by  the  Foreign  Minister,  was  by  him  clone 
‘  402 

against  Chief  of  Staff  SUGIYAkA.  Even  the  President 

of  the  Planning  Board,  General  Sb^UKI,  admitted  that 

"the  Government,  ecpecirllv  the  Foreign  Minister,  v.as 

putting  up  a  stiff  fight  against  the  contentions  of 
403 

the  High  Command." 

400.  ”•  ?5,S40-41,  2|,  943-49. 


'  77.  It  then,  cnly  be  ri-und  thf,t  14  '"f,S 

Minister  TOGO  who  c< r.tendcd  for,  and  obtained, 
.on  of  the  conditions  cf  the  negotiations.  But, 

Prosecution,  there  was  in  reality  no  relaxation 
.  _ _ o+r.nrt.  To  Kr.  TOGO’S 


V 


♦7,7*9 


'  vmether  Jaran' s  proposalsTeoresented  con¬ 

cession  or  no  concession  may,  however,  ho 
simply  by  consideration  o'  one  feet-  why, 
oosal  -A-  represented  no  conession,  did  •  m 

forces  fight  it  so  tenaciously"  Why  should  .  •  - 

hove  had  to  employ  all  his  ability  and  force  op 

,  rnd  the  Navy  to  accept  a  "more  diplo 
suede  the  Army  and  the  Na\y 

«  u  of  the  si  me  demands  which  had  dlways 
matic  nhrasing"  of  tne  smb* 

.  .  The  armed  services  had  no  interest 

been  maintained'  The  ted; 

in  the  phrasing  of  their  demands,  so  they 

'  the  substance,  end  their  opoosition  proves 

they  wanted  the  subst. 

J  -,„htest  doubt  whether  Proposal  ft 

that  they  had  no  slifhtes 

,pr  by  them  of  somethin?  substantial, 

represented  surrender  by  tnera  o 

tion  writins  their  summations  to  nro 
I:  ^rlugLncy  Of  those  whom  they  heve  select, 

.  .  lt  i8  easy  to  say  that  "these  changes 

as  defendants,  it  is  easy  . 

on  which  the  accused  relies  most  heavily  in  his  defens  | 
did  not  bring  any  essential  difference  in  the  Japanese 

demands"40^;  hut  let  them  offer  us  even  a  theory  w 

m.<Qtpr  TOGO  made  his  long 
shall  explain  why  Foreign  Minister 

,  e 4 nc t  the  High  Command  end 

c„a  single-handed  fight  against  the  Hlg 

its  suororters  only  to  win  the  right  to  present 

the  United  States  proposals  which  had  already  been 

rejected,  bet  them  suggest  any  alternative  hypothes 

s  YJW-l1?  (Tr.  41,891) 

(404r  Summation,  ~  j - : — - - 


-v 


the  Liaison  Conference  v/o\ 
reluctant  to  sanction  the  I 
:  states  of  Proposal  "u" .  ■ 

the  prosecutio 

ognized  it  by  pas 
that  had  the 
been 

diplomatically  their 


must  recognize  it  — 

sing  the  question  in 
intention  of  'Jr.  TOGO  end  the 
only  to  work  out  weys  of 

immutable  demands, 

with  forms  of  words  pend- 
which  held  the  dagger 
back,  it  would 
of  contention  in 
orcign  Minister 
Minister  and 
friendly  wry  prepar- 
old  proposals  in 
States  into  be- 
iKA,  Ryukichi  of 
TPccssary  to  order 


that  even 
they  have  rec 
silence 

Liaison  Conference 
restating  more 
to  cozen  the  United  States 
ing  the  moment  when  the  hand 
would  plunge  it  into  its  neighbor's 
have  required  no  days  and  nights 
the  Liaison  Conference  to  have  the  1 
arrange  the  fraud.  Had  the  Moreign 
the  High  Command  been  but  in  a 
ing  together  how  to  present  the 

.  „ _ _ v,c>oii11g  the  United 


Japanese  proposals.  The  grounaressne.. . 

prosecution's  contention  that,  Fronosel  repre¬ 

sented  no  concession  Is,  of  course,  exposed  fully 
by  the  feet  thrt  the  United  Stetes  did  not  so  con¬ 
tend  ot  the  time.  The  quite  different  United 
Stetes'  view  of  froposrl  "A"  wrs  that  it  wes  insin 
ocrely  made*06.  It  remains  to  bo  explained  by  eny 
evidence  or  assumption  why  the  generals,  the  ad¬ 
mirals  end  foreign  Minister  TOGO,  entering  into  3 
scheme  to  make  to  the  United  States  insincere  pro¬ 
fessions  of  intent,  found  it  necesstry  to  wrangle 
acrimoniously  for  ten  days  over  whether  to  make 
the  professions.  Could  it  h:  vc  been  to  prepare  fc 
themselves  r  defense  r gainst  the  dry  when,  having 
suffered  defeat  in  the  war  they  were  then  bent,  on 
they  would  be  tried  as  "war  criminals''? 


lipped 


(406.  The 


they  hr  vc  no  importance  • 

,<5  it  is  suggested  that  none  can  be  mad 
the  frets, vhich  is  submitted 
the  reel  importance  of  these  efforts 
"  The  frets  constitute  tlut 
s  to  whet  these  recused  did,  whet  they 
bout  the  time  of  their  participation 
which  the  chief  prose cutor^would 

a  Tribunal"  »  but 
submit  that 


by  him", 
attempted , 
to  the  argument,  of 
to  demonstrate 
"if  he  made  them 
"evidence 
sc  id  et  or  a 
in  the  offense" 

like  to  present  to  this  lerrn. 
has  not  touched  upon  in  summation, 
by  these  frets  the  Tribunal  will  'e  assisted  in 
determining  that  fundamental  question  which,  unlike 
the  urosceution,  they  cannot  assume  a  rriori- 
whether  there  was  "partici-ation  in  the  offense." 

79.  Other  undisputed  facts  are  equally  si 

nif leant  to  the  ease  of  Hr.  TOGO.  For  example,  the 
prosecution  now  attempt  to  depict  him  as  the  en¬ 
thusiastic  defender,  while  Foreign  Minister  in  19* 
of  the  Tripartite  Pact  which  from  1938  to  19*1  ho 
bed  fought  tooth  and  mil.  The  attempt  is  support 
by  arguments  of  that  curious  naivete  so  character! 
of  this  prosecution ,  arguments  which,  in  substance 
amount  to  the  contention  that  a.  minister  of  state 

(407.  summation.  !™-15,  Tr.  *1,891) 


public  utterance  always  to  sper.K 
its.  They  themselves  give  away  the 
out  that  Foreign 

18  November, 
which  they  profess  to 
ttachmcnt  to  the  Tripartite 
xol?.in  the  policies  of  the 

Some  .'mount  of 
lerrning  whether 

the  Foreign  Minister  represented  the 

TOGO,  the  individual  —  whether  he 

"to  be  true".  The  answer 

nd,  it  might  be  svp~osed, 

the  merest  common  sense; 

in  such  a  posi- 
410 

eh  of  thet  nature!' 

minister' s 


whole  argument,  when  they  point 
Minister  TOGO'S  speech  to  the  I iet  on 
containing  certain  language 
find  expressive  of  his 
Pact,  "wrs  given  to  c 

Japanese  Diet." 

voted  to 


Cabinet  to  the 
cross-examination  was  do 
this  speech  of 
feelings  of  Mr 
"believed"  whet  he  s.-'id 
was  prompt,  inevitable 
to  all  but  this  prosecution 
"As  Foreign  Minister  of  Japan  I  was 
tion  that  I  had  to  meFe  a  spec 
Do  the  proscc\:tion  really  believe  that 
policy  statements  to  the  national  legislature 
represent  his  personal  views?  Should  we  rewrite 
for  them  on  this  assumption  a  number  of  the  famous 
speeches  of  history  which  readily  occur  to  any  of 

us  as  lending  themselves  to  this  treatment? 

.1.1,  hard  frets,  with  their  inescapable 


f  V 


imnlications,  ensv/.r  the  prosecution '  s  contention 
that  this  Diet  spot. eh  of  Mr.  TOCO'S  "she.  Id  counter 
effectively  the  accused's  allegations  concerning 
his  oprosition  to  the  Tripertite  Ptet."  Hls 

"allegations  concerning  his  opposition"  to  the  Pact 
from  1938  to  19*1  hrve  Flrecdy  been  fully  ciscussco, 
together  with  the  prosecution's  Irres  onsiblo  treat¬ 
ment  of  them412!  V'het  he  did  in  1941  -  precisely 
while  he  wr s  as  Foreign  Minister  making  the  neces- 
scry  public  stetement  of  hls  Government's  policy  - 
wes  to  work  in  the.  Lie  is  on  Conference  for  the  ef¬ 
fectual  nullification  of  the  Tripartite  Pact,  Under 
standing  with  the  United  States  being  then  believed 
already  to  have  been  reached  on  that  item  of  con¬ 
tention  between  the  two  countries,  it  v,.  s  r,th. r 
neglected  in  the  Liaison  Conference  discussion  of 
the  new  proposals,  notwithstanding  which,  Mr.  TOGO 
hed  got  the  conference  to  approve  hls  reaffirmation 
to  the  tnited  States  of  the  intention  of  Japan  to 
"interpret"  the  Pact  "independently  of  the  other 
signatories"  -  that  is,  not  in  accordance  with 

,  Tfniuic  fV Sires  —  end  his  commitment 
Germany's  f  nd  Italy's  or  sires 

that,  even  with  the  United  States  then  elrc-rdy  ft 


(411.  Summation,  WW-2S  Tr '  41,909 
412.  rupre.  §§53-5o) 


rt-v  413 

king  the  United  States  .  •  h0 

inist'-r  instructed  Ambassador 
to  the  I'nitcd  Strtes  that  while 
brogrte  the  ract,  the  United  States 
*'r(.rd  between  the  lines"  of  her 
And  who  but  the-  Foreign  Minister 
sedor  KURUSU,  when  he  went  to  /me rice, 
a  statement  of  the  bio  in  effect  ti  -t 
collaborate  with  Germany  in  any  ^ 
st  or  attack  upon  the  United  Stetes 

rtMonn  r.nnfercnce  are  those 


always  hive  been.  As  Foreign  L.  Inis  ter  l  snoi.xa 
hi ve  at  least  temporarily  to  rpprovc  it,  since  it 
is  the  existing  oolicy  or  Japan,  Tut  while  *  re<  - 
lizc  that  you  will  be  umble  to  find  r.  foreign  min- 

I  should  for  oesce  end 
I  couldn't  make  the  nec- 
supporting  the-  Tripartite  Pact;  so 

ilitrrist  for 


ister  who  world  fight  r s 
rgrinst  war,  nevertheless 
cssrry  speech 

you'll  hrve  to  get  some  Pact-loving 
your  foreign  minister."  Application  of  the  prose¬ 
cution's  criterion  must  Iced  to  the  result  thrt  r. 
vicious  or  rn  undesirable  poljcy  c.' n  never  bi- 
changed  5  no  strtcsmm  opposed  to  it  can  risk  tr.king 
office  to  work  against  it,  for  he  rar y  be  hanged  for 
prying  it  the  neccssrry  lip-service  until. he  can 

succeed  in  reversing  it. 

The  rule  cc.n  be  no  different  as  applied  to 
the  prosecution 1 s  proof  end  the  dclcnsc's.  th-t 
public  speeches  for  propaganda  arc  not  probative 
of  those  matters  which  the  Tribunal  must  know,  the 
man's  true  intent. 

80.  The  same  frets,  of  rlr.  TOGO'S  actions 
in  the  Liaison  Conference,  dispose  of  any  contention 
t.hrt  hn  sun-orted  the  China  /ffair  —  "adopted  the 


in  the  nrosecution' s  quaint  pnra sc 


fruits"  of  it, 

Retention  of  the.  fruits  of  the  Chinr  Affair  vies 
exactly  the  insistence  of  those  whom  he  fought. 

His  entire  labor  in  the  Lirison  Conference  wrs  de¬ 
voted  to  bringing  about  the  cancelation  of  Japan's 
policy  c*s  it  hr.d  theretofore  stood,  the  rolicy  of 
insisting  on  the  right  of  indefinite  retention  of 
its  forces  in  Chinr  rnd  of  asserting  other  special 
nd  privileges  resulting  from  geographical 

It  vies  the  rs- 


rights 

propinquity  of  the  two  countries 
sertion  of  the  principle  of  the  riaht  of  indefi¬ 
nite  —  that  is,  permanent  —  stationing  of  troops  on 
the  soil  of  China  which,  as  the  High  Command  had 
pointed  out,  assured  "the  fruits  of  the  China  In¬ 
cident,"  mekinc  it  possible  to  sperk  with  a  degree 
of  accuracy  o'’  Japan's  striving  for  an  "overlord- 
ship"  of  Chine.  What  is  undenied  is  that  it  was 
Foreign  Minister  TOGO  who  urged  and  fought  for  — 
his  hardest  fight  —  the  abandonment  of  that  insis¬ 
tence,  a.nd  acceptance  of  the  contr-ry  principle, 
that  of  withdrawal.  Is  this  aggression?  It  was 
Foreign  Minister  TOGO  who  obtained  agreement  to 
proDosine  to  the  bnited  States  abandonment  of  the 

claim,  lorn*  asserted  by  Japan,  of  special  commor- 

7  4 

cial  and  other  rights  in  China  based  upon  propinquity 


Is  this  rggrc.ssion  —  or  even  "conspiracy  eu 

dominr.tion  of  the  Asiotic-Prcific  world"?  Heving 

got  consent  to  recognition  of  th  principle  of  with- 

dri  wr.1  from  Chinr.  —  the  r, dement  rcfusr.l  of  v  r.r 

Minister  TOJO  snd  the  High  Commend  to  consider  which 

hrd  directly  ceuscd  the  fell  of  Prince  KONOYF.'s 

government  —  the  Foreign  Minister  undertook  to 

obtein  r.grec.mcnt  on  r  definite  time-limit;  strrting 

with  o  nroposr.l  for  one  of  five  yer.rs,  he  fought 

egeinst  suggestions  of  40-  end , 100-yecr  periods, 

until  he  got  {  greement  on  on  "cpproxirar.te  goel"  of 
4i8 

25  yeers  .  Vvhothcr  tvvnety-five  y,.crs  wes  r n  ex¬ 
cessive  term  (it  is  clerrly  not  "much  the  seme"  os 
m  Innr finite  oeriod,  (s  the  prosecution  would  heve 


4 


tedious  —  is  the  wltndrrwfti  irora  snuww»  . 

provided  in  Proposal  -"B" .  This  offer  of  withdrawal, 
this  first  reversal  of  the  current  of  nrmed  Japanese 
idvancc,  may  have  hed  no  mecninr  in  the  eyes  of  hr. 

C  X 

Ballcntine,  of  the  Department  of  Strte  ;  hut  it  oh 
viously  enough  hrd  meaning  to  Japan's  militrrists 
rnd  their  adherents,  in  view  of  the  evidt-nc 
have  already  quoted  of  their  determined  opposition  to 
it.  That  is  the  measure  of  its  meaning  to  the  case  o 


which  we 


minutes 


thereupon,  at  1045,  *  recess  wu 
token  until  1100,  after  which  the  proceed 
ings  were  resumed  ;s  follows:) 


military  Tribunal  for  the  Far  East  is  now  resumec.. 

THE  PRESIDENT!  **aJor  Blakeney. 

iJR.  BLAiCENLY :  Page  163,  Section  8l;  I' a 

sorry,  Section  82: 

Concurrently  with  the  diplomatic  questions, 
as  has  been  mentioned,  the  Liaison  Conference  con¬ 
sidered  other  subjects  bearing  upon  the  national 
policy  to  be  adopted.  A  document  in  evidence  lists 
the  "major  items  to  be  reexamined  concerning  essen-^ 
tials  for  the  prosecution  of  the  national  policy. 

The  list  includes  eleven  subjects,  to  be  studied  by 
the  High  Command,  the  Planning  Board,  and  the  War, 
Navy,  Foreign  and  Finance  ministries,  some  to  be 
investigated  independently,  most  of  then  Jointly. 

The  prosecution  point  out  that  the  Foreign  minister 
(the  document  says  "Foreign  ministry")  was  charged 

443 

with  study  of  five  of  these  points.  What  is  inter¬ 
esting  to  note,  as  bearing  on  the  extent  to  which  the 
Foreign  ministry  had  any  hand  in  influencing  these 
national  policies,  is  that  whereas  the  High  Command, 
the  Planning  Board  and  the  Finance  Ministry  was  each 

422.  Exhibit  1*28  (Tr.  11,923).  The  document’s 

"Statistics  Bureau"  has  been  corrected  by  the^ 
Language  Arbitration  Board  to  "Supreme  Conuanc 
(Tr.  44,822).  _  . 

423.  Summation,  §V/V'-14  (Tr.  41,890). 


Ministry  and  lijh  Command."  The  results  oi 
studies^shor  only  two  answers  to  have  been  prepare-* 
by  the  Foreign  ministry  —  nos.  1  an:!  3  alone  are  so 
Indicated  —  and  those  two  were  of  insufficient 
interest  for  the  prosecution  to  trouble  to  read  them 
into  the  record.  The  trivial  role  of  the  Foreign 
Ministry  in  connection  with  the  formation  of  the 
national  policy,  as  it  is  shown  in  this  document,  is 
acknowledged  by  the  prosecution,  who  point  out  that  in 
these  investigations  "main  emphasis  was  laid  on  Japan's 
military  strength  and  Japan's  position  as  regards 
... -i  j i  te  c^neriallv  oil"  matters  which 


fied  —  and  no  one  has  cont 

424.  Exhibit  1329  (Tr.  XX,1 

425.  Summation,  §VA'.-14  (ir 
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tifob  as  FdPeigh  minister,  «.nd  before,  it  vmn  the 


Premier  who  always  reported  to  the  Throne  not  only 
the  Liaison  Conference  decisions,  but  also  all  mat¬ 
ter  of  national  policy  in  general,  including  foreign 
affairs  except  for  the  actual  proceedings  of  the 
Japanese- American  negotiations,  which  were  reported 

by  the  Foreign  minister. 

3^.  The  operational  preparations  which  were 

being  made  by  the  impatient  military  services,  con¬ 
currently  with  the  Japanese-American  negotiations 
and  the  Liaison  Conference  discussions,  were  mili¬ 
tary  secrets  and  as  such  not  known  to  civilian  mem¬ 
bers  of  the  Liaison  Conference,  nor  discussed  in 
427 

that  body.  That  war  preparations  were  in  progress 


was  no  secret;  but  these  were  to  become  effective, 

rather  than  remain  merely  theoretical,  only  if  the 

negotiations  failed.  The  interest  of  the  Foreign 

minister  was  (except  in  so  far  as  their  momentum 

generated  increased  exigence  of  the  High  Command) 

therefore  not  in  those  preparations  —  the  details  of 

which  in  no  event  could  he  know  of  or  interfere  in  — 

but  with  seeing  that  negotiations  did  not  fail.  On 

426.  Tr.  35,679.  ££.  §*3  of  his  affidavit 

427  Iestimoiy6o'f7T0a0  (Tr.  35,698-9,  35,702), 

7>  yISmDTO  (Tr.  26.097),  (Tr.  30,657),  and 
TOJO  (Tr.  36,391). 
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this  ouestion  likewise  the  Foreii 


opposition,  supported  this  time  only  by  Finance 
h.nister  *\aYa.  The  time  for  decision  came  at  tie 

2  v 

Liaison  Conference  of  1-2  November.  The  Army  and 

Navy  insisted  that  if  tie  negotiations  did  fail, 

4 

Japan  must  go  to  war  without  further  loss  of  time, 

5  _  423 

xhe  argument  ran  like  this.  Unless  the  negotiations 

6 

succeeded,  Japan  must  surely  fight  sooner  or  later; 

8  her  dependence  upon  imports  (especially  of  petroleum) 

9  was  so  great  that  with  economic  blockade  in  progress 
lQ  "gradual  exhaustion"  of  resources  would  reduce  her 

u  to  the  point  where  she  would  have  to  accede  to  any 

12  demands  which  might  be  made  by  America  after  she 

13  should  have  reached  the  point  of  being  unable  to 

14  fight.  Since  if  the  negotiations  failed  she  would 

15  lave  to  fight  in  any  event,  the  outcome  of  them 

16  should  be  ascertained  and  the  war,  if  there  was  to 

l71>e  war,  corn:  enced  while  the  situation  was  still 

l8favorable  to  Japan,  before  it  deteriorated  with 

further  delay.  From  the  major  premise  of  the  great 
20 

majority  of  the  Liaison  Conference,  that  the  only 

21 

alternative  to  success  in  the  negotiations  was  war. 

2Jt ie  Foreign  minister  dissented.  He  felt  and.  argued 

4>8.  Testimony  of  TOGO. (Tr.  35,690-3),  iTAWlmOTO 
„  (£:  UlllUll’  AAYA  (Ir-  3°,65i-3)  and  TOJO 


that,  aside  from  the  fact  that  a  war  with  the  United 
States  and  Britain  would  be  disastrous  to  Japan, 
war  was  not  the  way  of  progress  for  a  nation,  and 
that  even  if  negotiations  failed  Japan  should  be 
patient  and  await  developments.  He  attempted  to  urge 
the  suggestion,  once  made  in  the  Liaison  Conference, 
that  even  vlth  relations  ruptured,  Japan  could  con¬ 
tinue  at  peace,  assuring  the  supply  of  °tl»  v sich 
the  High  Command  considered  the  vital  matter,  by 
synthetic  production;  the  Planning  Board  branded  it 
as  impossible.  In  a  last  effort  to  dissuade  the 
Liaison  Conference  from  adopting  the  decision  for 
war,  he  attempted  to  warn  them  by  proving  to  them 
that  they  could  not  win  it,  demanding  the  definite 
opinions  of  the  military  representatives.  Nothing 
dismayed  by  the  challenge,  the  Var  ..mister  said 
that  the  prospects  were  certain  that  victory  could 
be  won;  the  Navy  minister  said  that  there  was  *no 
need  for  pessimism,"  and  the  Chie^of  the  Naval 
General  Staff  was  very  confident. 

In  these  circumstances,  the  majority  of  the 
Liaison  Conference  reached  their  conclusion  that  war 
would  have  to  be  decided  for  upon  failure  of  the 
negotiations.  Despite  the  pressure  of  the  High 
42*.  Ibid. ,  testimony  of  TOGO  (Tr.  35,693-*) 
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Command  and  the  Navy  minister  for  im  ediate  decision, 
Foreign  Minister  TOGO  and  Finance  minister  KAYA  in¬ 
sisted  that  they  be  allowed  until  the  following  day 
to  consider  further.  Mr.  TO.O  did  consider  the 
matter  fully,  coning  to  the  conclusion  that  he 
could  in  no  way  refute  the  views  of  the  armed  ser¬ 
vices  on  the  prospects  of  a  war  and  that  he  could  not 
further  influence  the  decision  of  the  Liaison  Confer¬ 
ence.  Still,  before  agreeing  to  the  decision,  he 
as’ied  for  and  got  several  assurances  of  Premier 
TOJO  designed  to  contribute  to  a  successful  outcome 
of  the  negotiations,  including  the  assurance  that  if 
the  United  States  shoved  a  receptive  attitude  toward 
the  new  Japanese  proposals,  the  Premier  would  sup¬ 
port  him  in  obtaining  reconsideration  and  still 

further  moderation  of  what  were  then  the  maximum 
430 

concessions. 

34,  The  prosecution  assert  that  Foreign 

Minister  TOGO'S  objection  to  the-  decision  that  war 

would  be  necessary  if  negotiations  failed  "was  based 

on  prudence  rather  than  on  principle  and  on  the  fact 

that  he  was  not  sure  that  Japan  was  strong^enough  in 

a  military  way  to  wage  a  successful  war."  The 

410  Testimony  of  TOGO  (Tr.  35,695-7),  YAkAuOTO 
3  *  (Tr .  25,951)  and  TOJO  (Tr.  36,314).  finance 

minister  KAYA  seems  to  bave^-cnown  of  this  TOuO- 


- TOJO  understanding  l Ti  . 

43I.  Summation,  §W-l6  (T:--.  41,395) 
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demonstration  of  this  has  reouirco  considers* 
distortion  of  the  evidence.  "He,  therefore,  advo¬ 
cated  in  the  Liaison  Conference  of  1  November  that 
Japan  should  be  patient  and  await  a  changed  situa¬ 
tion,"  they  say.  The  implication  is  that  he  advo¬ 
cated  "awaiting  a  changed  situation  for  starting  the 
war."  A  reading  of  the  entire  sentence  from  which 
this  quotation  v/as  taken  shows  it  to  have  the  oppo- 
cifr  Farmin'*  "I  therefore  insisted  that  even  if 


V 


the  most  proper  way  ror  japan  w  . . 

vere  under  all  difficulties  and  wait  for  the  oppor-  \ 

435 

tunity  to  mature." 

Does  this  statement,  rend  as  a  v.’hole,  indicate 
•'waiting  for  the  opportunity  to  mature  to  commence 

hostilities"? 

It  is  submitted  that  there  is  not  an  iota  of 
evidence,  save  the  prosecution's  presumption  of 
guilt,  to  support  the  suggestion  that  *ur.  TOGO'S 
position  was  one  of  "prudence,"  of  awaiting  a  favor¬ 
able  time  to  attack*  The  Tribunal's  presumption  of 
innocence,  strongly  reinforced  as  it  is  by  the  evi¬ 
dence  of  what  his  actions  and  intentions  theretofore 
wn_  would  be  of  service  in  interpret- 


situation. " 

The  Tribunal  can  judge  whether  the  "changed 
situation"  here  in  auestion  was  a  more  opportune  time 
for  war;  whether  this  speaks  of  prudence  or  of  prin¬ 
ciple.  The  defendant  vas  not  cross- examined  on  this 
point. 

The  witness  Y<.*-Ai.OTO  is  represented  as  re¬ 
porting  iilr.  TOGO  to  have  said  that  "Japan  should  de¬ 
lay  opening  war  until  the  United  States  participated 

433 

in  the  European  conflict";  what  he  actually  quoted 
*~r.  TOGO  as  saying  was  that  Japan  should  "manage  her¬ 
self  with  patience"  —  not  "delay  opening  war";  and 

rhat  he  also  said  was  that  ^*r.  TOGO  was  "insisting 

434 

on  the  necessity  of  preserving  peace."  General 
TANAiCA  is  quoted  as  giving  r. r.  TOGO'S  opinion  "that 
Japan  should  wait  for  the  opportunity  to  mature"; 
what  TANAKA  said  was  that 

"ivir.  TOGO'S  opinion  naturally  provoked  great 
disaffection  within  the.  military  circles  when  it  was 
revealed  that  ho  had  declared,  at  the  Liaison  Confer¬ 
ence  held  in  the  first  part  of  November  to  consider 
whether  hostilities  should  be  opened  in  case%  the 
negotiations  should  not  necessarily  mean  war,  and  that 

432.  Testimony  of  TCCO  (Tr.  35,690) 

433.  Summation,  SV.W-16  (Tr.  41,395) 


of  Y/i'AhOTO  (Tr 


the  most  proper  way  lor  JW«i'  w 

vere  under  all  difficulties  and  wait  for  the  oppor- 
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tunity  to  mature." 

Does  this  statement,  reed  as  a  whole,  indicate 
"waiting  for  the  opportunity  to  mature  to  commence 

hostilities"? 

It  is  submitted  that  there  is  not  an  iota  of 
evidence,  save  the  prosecution's  presumption  of 
guilt,  to  support  the  suggestion  that  **r.  TOGO'S 
position  was  one  of  "prudence,"  of  awaiting  a  favor¬ 
able  time  to  attack.  The  Tribunal's  presumption  of 
innocence,  strongly  reinforced  as  it  is  by  the  evi¬ 
dence  of  what  his  actions  and  intentions  theretofore 
had  always  been,  would  be  of  service  in  interpret¬ 
ing  his  actions  at  this  moment,  if  they  were  ambig¬ 
uous;  but  it  is  submitted  that  they  were  natural, 
proper,  and  in  no  wise  indicative  of  aggressive  in¬ 
tent.  The  prosecution  mention  that  he  agreed  to  the 
decision  of  the  Liaison  Conference  when  he  had  de¬ 
cided  that  "he  was  in  no  position  to  prove  that  Japan's 
military  strength  was  insufficient,"  that  she  could 
not  win.436A  perfectly  natural  position:  because 
,  .  _ -i  j  — *■  nwmve  to  the  others.  —  the  only  way  to 


persuade  them  to  his  way  of  thinking  -  - . 

could  not  win,  he  preferred  to  agree  to  continue  on 
their  terms,  continuing  to  work  for  peace,  rather 
than  resign  and  yield  his  place  to  one  who  would  be 
more  complaisant  in  acouiescence  to  the  militarists. 

85.  But,  the  prosecution  object,  I«r.  TOGO 
could  by  resigning,  or  by  refusing  his  agreement  or 
his  resignation,  have  broug  it  about  the  fall  of  the 
cabinet.437  In  view  of  the  unanimity  of  the  opposi¬ 
tion  which  ur.  TOGO  had  encountered  in  his  efforts 
to  moderate  Japan’s  position  and  to  delay  war  long 
enough  for  diplomacy  to  have  a  chance,  it  is  hardly 
worth  suggesting  that  forcing  the  resignation  en 
masse  of  the  TOJO  Cabinet  would  have  resulted  in 
the  triumph  of  kr.  TOGO’S  peace  policy,  or  in  any¬ 
thing  more  than  formation  of  a  second  TOJO  Cabinet 
sans  Foreign  Minister  TOGO.  The  suggestion  here 
made  by  the  prosecution  is,  however,  a  reference  tc 
one  of  their  most  extraordinary  doctrines,  and  we 

must  deal  with  it  here. 

There  has  been  a  marked  tendency  of  prosei 

tors  to  discuss  with  defendants  on  the  witness  sta 
as  well  as  in  their  summations,  the  probable  effec 
on  Japan's  course  had  those  defendants  resigned  th 


This 


•  W  -s  J  1  If7  r 

- :_ 

B 

his  scruples  to  be  overruled,  and  continuc-c  a 
fice,  wo  submit  that  quite  clearly  he  should  be  con¬ 
victed,  and  that  in  a  moral  point  of  view  his  case 
Is  at  least  as  bad  as  that  of  one  who  had  no  such 
scruples  ....  He  could,  if  he  was  so  minded, 
have  absolved,  himself  from  the  responsibility  by 
resigning,  or  still  more  effectively  if  he  was  a 
cabinet  minister,  by  refusing  either  to  agree  or 
resign,  in  which  case  the  whole  cabinet  would  have 
had  to  resign  and  the  war  night  thus  have  been  pre¬ 
vented  ....  If  he  was  out  of  office  at  the  time 
and  made  clear  his  objection  to  the  particular  war 
to  the  extent  of  disassociating  himself  from  the 
conspiracy  although  it  was  within  the  scope  of  the 
original  agreement,  we  would  concede  that  he  should 

not  be  convicted  of  the  offense  of  initiating  or 

439 

v.'aging  that  particular  war." 

I  do  not  propose  to  dwell  long  over  answering  this, 


mr.  TOGO. 

86.  First,  as  to  the  assumption  of  fact 
underlying  this  argument.  The  suggestion  that  by 
4^9,  Summation,  iC-24  (Tr.  39,057-8) _ 
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resigning,  or  by  refusing  either  his  assent  to  a 
measure  or  his  resignation,  a  cabinet  minister  can 
substantially  alter  the  course  set  by  a  majority,  Is 
unfounded.  As  it  chances,  we  have  in  the  record 
here  evidence  of  each  type  of  situation.  «.  TOGO 

did  refuse,  In  September  19*2,  be  «lve  his  assent 
to  the  creation  of  the  Greater  East  Asia  ministry; 
he  failed  In  the  effort  to  secure  support  from  his 
fellow-ministers  for  ills  position,  and  was  unable 
to  force  a  general  resignation;  and  he  resigned  alone.. 
His  action  had  no  effect  of  altering  the  policy  of 
establishing  the  new  ministry,  but  only  enabled  the 
leading  proponent  of  the  policy,  the  Premier,  to  take 
over  the  Foreign  portfolio,  ending  all  opposition 
to  the  policy.  On  the  other  hand,  In  July  1941 
Foreign  Minister  oATSUOKA,  who  had  become  exceedingly 
recalcitrant  over  the  Japanese-Amerlcan  negotiations, 
refused  to  support  or  execute  the  diplomatic  poli¬ 
cies  of  the  KONOYE  Cabinet  while  continuing  to  cling 
to  his  position  In  It.  A  resignation  en  masse  was 
the  solution,  with  Prince  KONOYL  Immediately  forming 
a  successor  cabinet  with  no  change  of  diplomatic 
significance  In  Its  personnel  except  In  the  foreign 

44°-  I?=!1r5r54°4^)0aand(?5^I’(T?:1k,T5A74fA 


ministership.  In  newer  ox  —  — 
the  resignation  of  the  Foreign  minister  alter  the 
policy,  nor  yet  palliate  the  condition  which  had 
brought  it  ab-ut;  in  each  cast  its  only  effect  vas 
to  give  the  discarded  minister  a  sense,  perhaps,  of 

the  correctness  of  his  conduct. 

87.  Secondly,  as  a  question  of  practical 

politics,  tils  suggestion  of  the  prosecution's  that 
a  minister,  to  save  his  silo,  is  to  resign  or  force 
a  change  of  government  over  ever/  fifferenoe  of 
opinion  is  an  odd  one.  It  is  not  u  puestion  of 
whether  it  is  admirable  to  hold  strong  convictions 
and  to  fight  for  them;  but  it  is  a  commonplace  that 
ail  social  life,  and  not  least  political  life,  must 
__  _r.  The  prosecution’s  sug- 


not  subscribe  to  until  its  utility  for  purposes  01 
conviction  was  recently  noticed.  *  ago,  in 

presenting  to  the  Tribunal  the  prosecution's  consid¬ 
ered  Vic  of  the  questions  of  In  to  the  case,  a  dis¬ 
tinguished  member  of  the  prosecution's  staff  said, 

!n  spending  of  the  behavior  of  Japanese  governmental 
end  military  officials  which  was  considered  by  them 
to  be  proof  of  criminal  guilt,  that  "we  find  ambassa¬ 
dors  threatening  to  resign,  and  resigning,  when  they 
did  not  see  eye  to  eye  with  the  government  at  home. 
There  was  no  discipline  among  them."  No  discipline 
I  -  exactly!  No  discipline,  no  system,  no  policy,  no 
government,  no  society.  Anarchy,  chaos,  nihilism, 
brought  about  by  resignation  of  a  public  ofiicial 

MmcPif  unable  to  see  eye  to  eye 
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r 


.  -  ■  .  ’ 
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flH  Tlv  v.'hiCh  I  v.ish  — 

in  connection  with  this  resignation  question,  is  one 
of  ethics.  I  fust  say  that  the  prosecution's  doc¬ 
trine  ns  quoted  nhovo  strikes  r.o  as  expressive  of  a 
queer,  twisted  nor  nil  ty,  an  unr.shat.ed  cynlcisn  out  of 
keening  with  what  should  he  the  airs  of  these  pro 
c codings.  Let  us  test  It  hy  application  to  an  actual 
situation,  with  a  hypothetically  altered  outcone. 

Let  us  suppose  that,  as  did  happen,  Kr.  TOGO,  "econ- 
ing  Foreign  Minister  of  the  TOGO  Cabinet  with  the 
firr.  intention  to  fight  to  the  end  for  success  of  the 
Japanese-Anerican  negotiations  and  to  avert  war,  had 
secured  consent  of  the  Liaison  Conference  to  the 
Proposals  "A"  and  "B"  and  had  presented  then  to  the 
United  States.  'To  suppose  that,  contrary  to  the 
f-et,  the  United  States  had  shown  interests  that 
accordingly  Japan  (carrying  out  the  understanding  and 
intention  of  the  Prunior  and  the  Foreign  Minister)  nn-o 
still  further  concessions,  .and  that,  the  negotiations 
ending  in  agreenent,  there  had  been  no  Pacific  war. 
Certainly  Kr.  TOGO  would  not  have  been  crir.inal  then? 
Hatters  did  not,  of  course,  fall  out  so,  he  failed,  | 
but  his  intention  and  our  estimate  of  hit.  do  not 
differ  because  of  that.  Nothing  is  changed,  except 
that  he  stayed  on  in  his  office  to  keep  it  from  falling 

I 


» 


4 


truGglo  t0  t 


who  woult1.  not  s 
the  war  once  It  was  under  way, 


eic. 

apply  the  prosecution's  doctrine,  What 
Vie  laud  the  weakling,  the  coward  who, 
probable  or  success  problematical, 
floes  nil  to  snvo  his  paltry  life; 
itesmnn  of  courage  to  face  the  Herculean 
j  with  it  the  onus ^ if  he  fall.  'Br0 
*  and  Ballantino,  together  with 
B,  in  believing  it  the  duty  of  a 
ork  to  the  last  split  second  for  peace? 
tlon  seem  to  say.  If  this  trial,  this 
Military  Tribunal  for  the  Far  East,  has 
rmst  be  in  the  hope  that  through  it 
,y  bu  prevented.  Yet  if  this  sort  of 
3rs  of  a  defeated  nation  is  to  become  a 
f  each  successive  war,  the  hope  of  enc.in 
been  perilously  impaired.  Will  there  t< 
ill  men  of  vision  and  courage  bo  able  to 
_  ...in.  r.ffiari.  knowing  that  tho  requit 


tional  policy  inclines, 

f  whet  he  nay  fear 
'ust  he  abandon  all 
influence  it  f°r 

safety , 

vil? 


be  it  ever  so  sii^xy,  - - 

could  be  regarded  as  aggression,  r: 
effort,  by  staying  on  in  office,  t 
the  bettor,  an id  precipitately  fleo  for  his  own 
leaving  the  field  unoontestod  to  the  r.dvoer.tes  of  o 
Such  is  the  plain  consequence  of  adoption  of  tne  prose 
cution1  s  doctrine  of  responsibility. 

89.  At  any  rote,  Kr.  TOGO  did  consider 
resignation  before-  he  gave  his  consent  to  the  Licison 
Conference  decision  of  2  November.  He  has  testified  to 
having  given  thought  to  whether  his  resignation  could  | 
effect  the  situation,  end  to  having  taken  advice!  he 
called  on  his  former  senior  in  the  Foreign  Kinistry, 
llr.  HIROTA,  and  "told  him  that  the  Japanoso-Arerican 
question  was  in  far  more  s,rious  state  than  I  hat. 

thought  when  I  entered  the  cabinet,  and  that  there 

- v,ot  rVisuito  nv  resolution  to  succccc. 
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_ _  r  |  A  ■  - - - 

could  to  naintain  peace." 

Interestingly,  the  identical  advice  cane 

froB  General  TANAKA,  Kyukichi ,  «lth  «ho»  ho  seens  to 

have  talked  at  the  sane  tine.  The  General  says  . 

■•I  earnestly  requested  bin  to  retain  his 

1  rost  to  check  the  outbreak  of  far  in  opposition  o 

__  nr  MTSUOKA  sh^tulc.  be 
"my*  tho t  if  such  a  person  as  Mr.  name 

recalls  to  replace  bin,  it  — U  «*«»“» 
nore  <’.ifflcv.lt  to  prevent  war;  an?,  th-t,  shoulc.  wo 

unfortunately  ’rook  out,  his  renaming  In  office 

would  beconc  all  the  r.ore  necessa.ry  in  consiccra  on 

Of  the  national  strength  of  Japan,  so  that  ho  a  8 

he  able  to  seise  the  earliest  opportunity  to  conclu  e 
446. 

peace. 

Perhaps  cost  of  us,  undertaking  to  ascertai 
■  mother's  notlves,  try  to  lnaglne  ourselves  in  his 
'  place.  This  question  nay  *01  be  left  there;  let 

-  one  put  oneself,  assuned  to  be  a  peace-lover,  an  • 

'  opponent  of  aggression,  in  the  place  where  no  action 

2  ■.  4-  v,rai  nr>  surulv  th«j  outcor.e  of  war  or 
of  one’s  own  can  Coturnino  surety 

*  •  ,  on  will  nako  war  the  nore 

peace,  but  one's  resignation  wixx 

4 

445.  T.  35697. 

5  446.  T.  35544. 
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probable,  one's  staying  on  nay  preserve  the  peace; 
what  c’.ocs  one  £o? 

90,  "Thu  final  decisions  having  Joon  0 

,  hf,v1nfT  ngsontod  to  then,  hu  hccane, 
and  the  accuser  li^vln^, 

4-vo  4-ho  main  figure  in  further 
earing  the  following  month,  the  nJn 

mg  the  aims  of  the  conspiracy,"  the  pr°S°°U‘ 

tmn.  This  refers,  presumably,  to  the  conspiracy  to 
-void  war  by  negotiation,  the  only  Intention  which  the 
evidence  has  shown  the  defendant  TOGO  to  have  enter¬ 
tained  up  to  this  point.  It  still  does  not  suffice  - 
though  a  prosecutor  a  thousand  tines  assert  hit.  to 
have  been  a  conspirator,  It  still  docs  not  make  him 
so;  there  is  still  the  burden  of  proof  to  be  carried; 
and  It  yet  renains  even  to  be  lntlnated  by  evidence 
that  ho  has  not  fought  against  war,  aggressive  or 
otherwise,  at  every  step  of  the  way.  But,  "personally 
directing  Japan's  diplomatic  maneuvers,  he  made  the 
strongest  efforts  to  hide  the  fact  that  if  the  demands 
then  presented  were  not  accopted,  Japan  would  ^Imme¬ 
diately  take  recourse  to  further  aggression. 

calls  for  a  number  of  conronts. 

The  prosecution  exhibited  throughout  these 

proceedings  a  considerable  confusion  of  thought  on 

447.  Summation,  SWV/-19  (T.  41899). 

448.  Ibid.  _ 


the  subject  of  their  contention  that  the  tuju  uaexneu  » 
Proposal  "A"  and  "B"  were  Japan's  "final  demands." 

That  this  condition  still  obtains  is  apparent  from  the 
treatment  of  the  natter  in  their  final  submissions. 

In  obedience  to  their  id^e  fix*)  they  have  been  led  into 
untenable  positions  on  a  number  of  points  and  have  even, 
as  we  have  seen,  gone  the  length  of  tacitly  confessing 
that  they  have  no  case  against  the  defendant  TOGO;  for 
to  emphasize  the  "finality"  of  these  "final  demands, " 
they  maintain  then  to  have  been  nothing  other  than  the 
minimum  demands  included  in  the  policy  of  6  September; 
and  they  disclaim  the  intention  of  contending  for 
responsibility  of  a  defendant  who  merely  carried  out 
policy  already  established  without  participation  by 
him,  as  that  of  6  September  was  without  Mr.  TOGO'S. 

The  prosecution  thus  find  themselves  in  the  position 

* 

of  now  having,  as  they  see  it,  to  contend  on  one  page 
sumption  that  Mr.  TOGO  made  efforts  to  con- 


■  <  if*  funso  *  At  any  rate,  this  con- 

action  in  solf-atiiensc. 

st£1„t  statement  of  the  prosecution’s  conclusion  th 
the  proposals  were  "the  lost"  or  "final"  is  tut  a 
may  on  words,  such  reiteration  of  conclusions  is 
submitted  to  bo  of  little  assistance  to  the  Tritur 
in  ascertaining  the  legal  effect  of  the  defendants 


nets . 

91.  The  extent  to 
"B"  mi^ht  properly  have 
has  been  shown  by 
Tribunal  can  (’raw 
necessary  to  forr.ul 
of  Mr.  TOGO,  it  is  perhaps 
draw  any  conclusion  whether  these  proposals  are  pr.— 
characterized  as  "final";  it  is  at  any  rate  not 
necessary  for  me  to  offer  any  argument  designed  to 
support  interpretation  of  the  November  proposals  as 
-final"  or  otherwise,  for  what  the  Tribunal  will,  wo 
believe,  wish  to  know  is  his  intent  as  it  nay  be 
gathered  from  his  actions.  I  wish,  therefore,  to 
remind  the  Tribunal  briefly  of  the  factual  situation 
existing,  and  to  show  that  in  ny  submission  Hr.  TOGO': 
actions  were  wholly  consistent  with  and  indicative  of 
-a  4-tr  n-r  mrrnnso.  The  Tribunal  will 


which  Proposals  "A"  one 
boon  spoken  of  as  "final 
onplo  evidence  from  which  the 
such  conclusions  as  it  nay  consider 
ting  its  judgment.  For  the  case 
unnecessary  to  attempt  to 


\S 


clrow  from  thu  facts  what  conclusion  they  Justify 
concorninn  "finality. 

The  fccts  disclosed  by  the  evidence  which  we 
hove  reviewed  are  that  if  Proposes  "A"  and  "B"  were 
the  "lest  word,"  it  wos  of  no  desire  of  Mr.  TOGO'S 
that  they  should  ho  such,  hut  that  on  the  contrary 
the  Foreign  Minister  had  fought  to  the  Unit  of 
his  ability  for  noderation  of  the  Japanese  position, 
and  had  secured  this  much -which  wo  have  subnitted  ^ 
elsewhere  to  represent  really  substantial  concessions. 
It  had  been  decided  by  the  Liaison  Conference,  despite 
his  objection,  that  unless  agreement  could  be  reached 
on  the  basis  of  these  proposals  a  decision  for  war 
would  have  to  be  taken  -  that  the  concessions  Bade  in 
then  must  be  the  last.  The  proceedings  in  the  Liaison 

Conference  leave  no  room  for  doubt  that  as  of  November 
..  it  sit  iin*!  ■niTYPosen'toC  tho  ul'fcine.'to  in 


ftcr  thoso 


_  o  fnf>ric',n  anO  Jnpnnoao-omiisw 
to  save  Jr.p c.ne s <s- American  am  .  4^4> 

J  4.  n  n-nitii s  To  Atbnssacor 

relations  fron  coning  to  c  crisis. 

Grow  explanation  of  the  some  tenor  was  given,  with 
the  additional  mention  that  if  conditions  continued 
ns  they  then  were,  Japan  night  -feel  obliged  resolute  ! 

to  resort  to  measures  of  self-defense"  »  «*  “3 
the  purport  of  the  decision  taken  by  the  Liaison 
Conference.  The  two  conversations  strikingly  illus¬ 
trate  that,  so  far  fron  attempting  "to  hide  the  fact 
that  if  the  demands  then  presented  wore  not  accepted, 
Japan  would  immediately  take  recourse  to  further 
aggression,"  Foreign  Minister  TOGO  attempted  to 
impress  upon  the  two  ambassadors  that  ho  could  not 
control  the  situation  any  further,  had  done  his  ut¬ 
most,  and  now  had  to  rest  his  hopes  on  the  American 
reaction  to  the  proposals  then  made.  His  words  were 
the  most  earnest  effort  to  make  them  realise  the  gral 
of  the  situation:  "Our  domestic  political  situation 
will  permit  no  further  delays  in  reaching  a  decision 

he  told  Ambassador  Cralolo;  "national  sentiment  will 
_  l.  _ _ 4-wanW  f»olcv  in  arriving  at 


V 


well  knew  the  Govern- 
nr.rto  the  armed  services, 
scarcely  have  stated  to 
of  the  Liaison 
And  the  words  were 
scribed  it;  it  was 
, sit ion.  '/here  is  the 
v  the  gravity  of  the 


fron  long  experience  of  Jar  n 
ment«  s  problem  of  trying  to  ra 
Foreign  Minister  TOGO  cowl 
then  nore  accurately  the  decisions 
Conference  thru  by  these  words, 
true;  the  situation  was  as  ho  de 
so  despite  his  most  valiant  oPPo 
fault  in  hin  for  stating  honestl 
situation,  the  truth  that  mattei 
control?  Whore  Is  the  "hiding  the  foots"? 

92.  But  if  Proposals  "A"  and  "B"  represent 

the  area  within  the  Units  of  which  Japan  would 

concession,  the  evidence  shows  equally  that,  given 
r.  - -  interest  in  those  attempts, 
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"  half"  of  Proposr.l  "B"  night  hove  sufficed  to  prevent 
war;  that  acceptance  by  Anerica  of  any  item  would 
have  served,  bocr.uso  the  Japanese  terns  could  have 


teen  relaxed  "if  the  United  States  approached  us  In 

457. 

a  spirit  of  reciprocity. "  So  far  from  this  state¬ 


ment  of  General  TOJO's  being  in  "controversion"  of 

458. 

the  evidence  in  the  case,  the  record  is  filled 


with  evidence  thf.t  the  absence  of  American  response  to 
the  Japanese  advancos  had  always  been  stressed  by  the 
High  Command  as  indicative  of  the  hopelessness  of 


negotiations  and  the  desirability  of  early  resort  to 
459. 

war.  There  is  no  reason  to  doubt  that  support  of 


Premier  and  Y/ar  Uinistor  TOJO  would  have  sufficed  to 
enable  Mr.  TOGO  to  obtain  from  the  Liaison  Conference 


the  further  concessions  which  would  have  kept  the 

460. 

negotiations  alive.  Ho  was  hence  able  quite 


accurately  to  a.dvise  Ambassador  NOMURA  that  Proposal 
"A"  embodied  the  "virtually  final"  concessions. 

There  is  no  contradiction  between  Ur.  TOGO’S 
(and  other  witnesses’)  statement  that  Proposals  "A" 
and  "B"  represented  the  utmost  concessions  which  could 


*57.  T.  36697-98.  , 

458.  Summation,  §39  (T.  38982).  >  >  . 

459.  Testimony  of  TOGO  (T .  35683-84),  TOJO  (T.  3,6297)  one 
YAMAMOTO  (T.  259£3-24);  exhibit  2924  (T.  25960). 

460.  Cf.  The  Jauanes e-Ar.or ic an  Negotiations,  §81 

W.  43728). 


V.o  wrung  fron  the  military  auunoriuic  s ,  imu  v,»u  — 

mnny  that  these  proposals  woro  nevertheless  not 

461, 

"absolutely  final."  They  represented  the  utmost 

concession  v.'hich  could  ho  won  at  that  time;  it  woulc. , 
admittedly,  have  been  difficult  to  secure  approval 
of  further  concessions.  Difficult,  but  not  impossible; 
■5 +•.  vinniri  hr>ve  peauirod  the  sane  procedure  of  Liaison 


Conference  and  Imperial  Conference  approvax  inat 
required  for  Proposals  "A"  and  "B"  themselves,  but  the 
meaning  of  the  T0G0-T0J0  Conversation  is  that  the 
Premier’s  powerful  support  would  have  been  given  to 
that' effort*  What  it  required  above  all  was,  of  course, 
a  show  of  interest  —  of  sincerity  in  negotiating  — 
by  the  United  States.  That  would  have  armed  the 
Foreign  Minister  formidably  for  his  fight  to  convince 
the  militarists  that  diplomacy  could  succeed.  But 
the  United  States  showed  no  interest. 

93.  Foreign  Minister  TOGO’S  instructions  to 
his  ambassadors  in  Washington  and  elsewhere  have  been 
very  heavily  relied  on  by  the  prosecution  to  sustain 
their  contention  that  it  was  never  intended  that 
further  changes  in  the  Japanese  position  should  be 
made  after  adoption  of  Proposals  "A"  and  "B."  It  is 
461.  Summation,  §’"W-l6  (T.  41892). 


SUUd4^xLjblLJ:  tlu.ir  tv, 
jtht.  natter  bo 
2BviConce  offeree1,  by  the 
3l  ractico  in 
iifero  sent  was  not  a 
5 as  I  have  said,  con 

6  ioforo  discussing  t 

7  so  pointed  out  that 


is  not  impressive  if 
cons  if.  croc1,  in  the  light  of 

defense  to  prove  the  diplomatic 

ccordanco  with  which  these  instructions 

462 

cceptod  by  tho  Tribunal;  But, 
non  sense  alone  will  suffice, 
hat  natter,  however,  it  must  again 
many  g f  the  communications  from  the 
tho  ’ 'ashington  Embassy  were  put  in 
30  prosecution  in  form  of  intercepted 
telegrams,  tho  unreliability  of  which  has  we  believe 

*  <C*5 

been  fully  demonstrated ;  although  tho  originals 
of  those  containing  tho  f*ravost  errors  have  been  put 
in  evidence  'y  the  defense,  tho  prosecution  still 
quote  to  the  Tribunal  t!i»,  more  prejudicial  mistakes  ! 
of  the  intercepts  as  evidence  proving  the  intention  of 
tho  Foreign  Minister  who*o  language  they  have  been 

proved  not  to  havo  beer..  ‘  It  rir.y  not  therefore 
come  amiss  to  entoT*  r*  r*<aw.  ~  a. _ j  .  .  i 


common  sense 


47,809 


94.  The  prosecution's  position  in  connec¬ 
tion  with  Foreign  Minister  TOGO'S  instructions  to  his 
ambassadora  as  probative  of  his  aggressive  intent  is 
predicated  upon  the  use  in  those  instructions  of  such 
langur. Re  as  "the  present  negotiations  are  our  final 
effort";  "these  proposals  are  truly  our  last";  "if 
speedy  conclusion  of  the  negotiations  is  not  to  be 
attained  even  on  the  basis  of  those  proposals,  break¬ 
down  of  the  negotiations  is  unavoidable,  however 

regrettable  it  nay  be.  Relations  between  the  two 

465* 

countries  face  rupture  in  such  a  case";  "this  is 

our  proposal  setting  forth  what  are  virtually  our  final 

concessions" ;  "any  further  concession  on  our  part  can 

466. 

hardly  bo  expected,"  I  oust  confess  to  being 

unable  to  find  anything  sinister  in  these  expressions. 
V/hnt  more  natural  for  a  Foreign  Minister  desperately 
afraid  of  the  breakdown  of  negotiations  which  would 
roan  war  than  this  exhortation  to  his  ambassador  to 
make  every  effort?  This  "finality,"  or  "virtual 
finality,"  or  the  pending  proposals  was  not  of  Mr. 
TOGO'S  making,  but  was  the  work  of  the  Liaison  Con¬ 
ference;  it  cannot  be  criminal  of  him  to  report  it, 
as  a  fact,  to  the  ambassador  on  whoso  efforts  he  was 
dependent.  It  is,  nor'  over,  a  commonplace  in 
465>xE3*.  2924(7*2596!) ;  466.  Ex.  2925  (T. 25966), 
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diplomatic  negotiations  —  as  in  other  typos ~oT 
bargaining  —  that  ono  does  not  disclose  one's  hand 
at  tho  outset  either  to  one's  adversary  or  to  one's 
agent,  who  will  be  thu  bettor  able  to  urge  the 
principal's  cause  if  he  does  not  know  the  terns 
which  will  be  acceptable.  The  situation  was  serious, 
and  it  would  have  been  criminal  of  tho  Foreign  Minister 
to  pretend  that  it  wasn't;  only  by  impressing  its 
seriousness  upon  the  other  party  direct  —  by  telling  | 
Ambassador  Cra.igic,  for  example,  that  it  would  be 
useless  to  continue  negotiations  if  the  United  States 
could  not  consider  the  la.test  proposals  --  anc 
indirectly,  by  making  one's  agent  believe  it,  could 
it  be  hoped  to  savo  the  situation.  There  had,  more¬ 
over,  been  criticism  in  Tokyo  of  Admiral  NOMURA  as 

"too  easy-going,"  and  it  was  natural  therefore  to 
467. 

sour  him  on. 


25 


467.  Testimony  of  YAMAKOTO  (T .  26053). 


47,811 

The  prosecution  point  out  that  on  14  November 
Ambassador  NOMURA  sent  to  Fc>**eign  Minister  TOGO  a 
"warning"  that  war  v/ould  not  be  to  Japan's  interest; 
which  "clear  warning  by  NOMURA  against  opening  the  war 
was  ignored  by  TOGO  who,  in  his. answer  to  NOMURA'S  tele- 
grom,  stated  that  he  full  well  realized  the  truth  of 

his  statements  but  that  the  fundamental  Japanese  policy 

1 

had  been  laid  down  and  that  it  was  out  of  the  question 
to  wait  any  longer  and  see  what  course  the  war  would 
take."  Admiral  NOMURA,  who  had  served  in  his  time 
both  as  Foreign  Minister  and  as  a  member  of  the  High 
Command,  doubtless  understood  this  telegram  exactly  as 
it  was  intended:  that  Japan's  fundamental  policy  had 

been  determined,  that  the- Foreign. Minister- could  not 

change  it,  though  he  quite  a'grapd  .with  the-  Ambassador's 

views  of  its  undesirability,  and  that • therefore  all  that 

either  of  them  could  do  was  to  work ’the  harder  for^suc- 

cess  in  the  negotiations.  So  far  from  ignoring  "NOMURA1: 

warning,"  the  Foreign  Minister  told  him  here  plainly 

enough  that  he  had  tried  to  influence  the  decision  in 

469 

the  direction  suggested  by  the  Ambassador,  but  could 
do  no  more. 

95.  Perhaps  the  true  significance  of  the  "last 

470 

word"  issue  —  "if  it  is  an  issue"  --  is  in  its  bearing 

468.  Summation,  iWW-24  (Tr.  41,907)* 

469.  Ex.  1178,  (Tr.  -1-0T380) . - „  ,■  . - 7 - 

470.  "...  that  issue,  if  it  is  one  .  ."  (Statement 
by  prosecution,  Tr.  38,843). 
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or.  whether  the  5  November  Imperial  Conference  decision 
was  a  decision  for  war.  The  prosecution  are  now 
adopting  the  position  that  it  was  such,  or  at  times  that 


it  "cannot  be  seen  as  other  than  a  qualified  decision 
471 

for  war."  It  is,  needless  to  say,  this  "qualification" 


which  represented  Mr.  TOGO'S  efforts  and  his  interest; 
the  "decision  for  war"  —  which  of  course  it  was  not, 
by  any  ordinary  standard  of  interpretation  of  language  — 
was  subject  to  the  important  qualification  that  he  was 
working  exclusively  to  prevent  the  condition  from  fall¬ 
ing  out  in  such  a  way  that  war  would  ensue.  So  far  as 
he  was  concerned,  it  was  in  no  sense  a  decision  for  war, 
because  he  had  given  his  agreement  to  it  only  because 
in  no  other  way  could  he  gain  authorization  to  carry  on 
his  work  for  agreement  with  America. 

But  it  flies  in  the  face  of  reason  and  fact  to 
contend  that  the  5  November  decision  was  a  decision  for 
war.  Far  more  reasonable,  it  is  submitted,  is  to  regard 
it  as  another  form  of  the  preparations  for  war,  in  the 
event  of  failure  of  negotiations,  which  were  beirg  made 
ir.  parallel  with  the  negotiations;  it  made  war  more 
probable;  but  it  was  r.ot  a  decision  for  war.  As  such, 
it  was  of  little  interest  to  the  Foreign  Minister  by 
comparison  with  the  negotiations  which  should  prevent 
471.  Summation,  §WW-l6  (Tr.  41,893) . 
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it  from  becoming  effective. 

96.  A  few  other  questions  arising  from  the 
Japanese-American  negotiations  during  the  time  of  the 
|  TOJO  cabinet  may  be  discussed  in  brief  as  they  affect 
!..r.  TOGO.  These  points  have  been  examined  in  detail 
and  the  very  voluminous  evidence  reviewed  in  our  general 
summation  on  the  subject,  to  which  reference  is  made 
for  the  full  analysis  of  the  evidence  and  the  facts. 

What  is  said  here  is  to  be  regarded  as  only  supplementary 
to  that  discussion,  and  designed  solely  to  demonstrate 
the  bearing  of  Hr.  TOGO 1 s  intent  cn  the  subject. 

The  dispatch  of  Ambassador  KURUSU  to  Washington 
to  assist  Ambassador  NOMURA  has  long  be*n  contended  by 
the  prosecution  to  have  been  a  "trick,"  or  "camouflage" 

to  deceive  the  United  States.  We  have  submitted  else¬ 
where  that  these*  pni -Hio+e  4-v,^ _ ,  . 


V 


V 


"I  also  heard  it  had  been  suggested  as  a  step 


sincere1  v  taker  for  Japanese-American  negotiations  by 

Foreign  Minister  TOGO  at  the  request  of  Ambassador 

NOMURA  and  had  been  decided  upon  after  his  consultation 

474 

with  TOJO,  Prime  Minister  .  . 


General  TANAKA  himself  never  suggested  any  in¬ 
sincerity  in  Mr.  TOGO,  and  indeed  his  testimony  given 
or  various  occasioi  s  in  his  behalf  negatives  his  having 
had  any  such  suspicion.  Here  I  wish  only  to  touch  upon 
the  suggestion  that  "in  view  of  the  fact  that  KURUSU 
could  not,  and  in  fact  did  not,  arrive  in  Washington 
until  a  very  few  days  before  the  final  deadline  set  for 
the  negotiations,  it  remains  an  open  question  what  other 
purpose  his  journey  could  have  had"  than  that  of  deceivirg 

the  United  States  and  gaining  time  for  military  prepara- 
475 

tions.  The  prosecution  fail  to  take  account  of  the  fact 
that  Ambassador  KURUSU' s  dispatch  was  arranged  at  the 
very  earliest  moment  that  it  was  possible  to  see  any 
benefit  to  accrue  from  it  --  immediately  upon  the  adop¬ 
tion  of  the  decision  to  continue  negotiations.  Before 
that  decision,  when  it  was  still  uncertain  whether  the 


negotiations  would  not  be  permitted  to  lapse,  there  woul 
have  been  no  meaning  to  sending  another  diplomat  —  that 

474.  Tr.  33,124-25. 

475.  Tr.  33,125. 


might  have  constituted  "camouflage,"  in  truth.  After 
the  decision  had  been  made  nothing  would,  it  is  sub¬ 
mitted,  be  more  natural  than  that  this  long-standing 
request  of  Ambassador  NOMURA's,  which  Foreign  Minister 
TOYCDA  had  been  on  the  point  of  complying  with  when  he 
quit  office,  should  be  taken  up  and  fulfilled.  It  is 
the  more  natural  in  that  at  that  most  serious  period 
of  Japanese-Ameri can  relations,  the  time  which  would 
decide  war  or  peace,  Japan  was  represented  at  Washing¬ 
ton  by  one  who  was  to  say  only  so  much,  not  a  profession 
diplomat,  but  a  retired  admiral.  That  the  request  of 
Admiral  NOMURA  for  the  assistance  of  Mr.  KURUSU  had  bee: 


"made,  without  result,  when  there  was  still  sufficient 


time  for  negotiations"  has  nothing  to  do  v/ith  Mr.  TOGO 
who  was  not  then  Foreign  Minister;  he  sent  him  so  soon 
as  he  had  any  reason  for  requiring  further  representa¬ 
tion  in  Washington. 

97.  The  so-called  deadline  set  by  Foreign 

Minister  TOGO  for  conclusion  of  an  agreement  in  Washing 

477 

ton  has  beer  discussed  in  another  place.  It  is  there 
mentioned  that  there  is  no  evidence  to  support  the 
prosecution's  contention  that  the  "deadline"  had  con¬ 
nection  with  the  departure  of  the  task  force  which  was 

476.  Summation,  §WW-20  (Tr.  41,901). 

477.  The  Japanese-American  Negotiations,  §81 
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to  attack  the  American- fleet  at  Fean  nareur,  — 

the  inference,  based  upon  a  coincidence  of  date,  of 

th*  existence  of  such  a  connection  is  illogical.  The 

47o 

prosecution  seem,  moreover,  to  accept  Mr.  TOGC's  quite 

479  . 

natural  and  convincing  explanation  of  the  process  of 

thought  by  which  he  arrived  at  the  date  which  he  set, 

and  of  its  purely  diplomatic  significance.  In  view  of 

the  undisputed  evidence  that  it  had  been  understood  at 

„n  -nmne  -hVint  1  f  an  agreement  were  concluded  with  the 


probative  of  the  sincerity  with  wnicn  one  rorvx&i  ~ 

ter  worked  for  the  success  of  the  Japanese-American 
negotiations.  Mr.  TOGO'S  efforts  to  induce  British 
participation  in  the  negotiations,  in  order  to  insure  a 
general  settlement  of  interested  parties,  have  been  men¬ 
tioned.  Equally  noteworthy  is  the  fact  that  he  had 
refused  the  insistent  request  of  Germany  for  information 
on  the  development  of  the  Japanese-American  negotiations 
remitting  the  Germans  to  become  aware  of 
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the  nature  and  extent  of  the  negotiations  would  rot 

contribute  to  their  success.  Only  after  receipt  of  the 

Hull  Note  ha 3  made  war  appear  highly  probable,  and 

after  the  Liaison  Conference  had  ordered  him  to  negotiate 

for  a  no-separate-neacc  movement,  did  Foreign  Minister 

TOGO  give  to  the  German  and  Italian  Governments  even 

481 

an  outline  of  the  negotiations. 

99.  The  prosecution  have  indulged  in  a  con¬ 
siderable  distortion  of  the  evidence  in  connection  with 

482 

Mr.  TOGO  and  Proposal  "B."  "Both  the  accused  and  the 

defense  witness  YAMAMOTO  stated  that  they  had  confidence 

that  Proposal  *B '  would  prove  acceptable,  and  that  they 

had  full  hopes  that  an  agreement  could  be  reached  on 

483 

the  basis  of  this  reasonable  proposal"  is  net  a  correct 
statement  of  the  evidence.  Mr.  TOGO  testified,  at  the 
page  of  the  transcript  cited,  to  nothing  remotely  resem- 
blirg  this  pretended  paraphrase;  what  he  said  was  that: 

"Proposal  • B '  was  therefore  —  after  I  had 
secured  assent  of  the  Liaison  Conference,  of  course 
presented  on  20  November.  At  first  conditions  appeared 
promising;  when  we  learned  that  American  newspapers  of 

481.  Testimony  of  TOGO  (Tr.  35,735)  and  Ex.  1199 
(Tr.  10,469).  Cf.  Ambassador  Ott's  statement  that  on 

6  November  Foreign  Minister  TOGO  "regretted  that  he  coull 
not  inform"  him  of  the  details  of  Ambassador  KURUSU  s 
mission  (Fx.  3901,  Tr.  38,841,  not  read). 

482.  Summation,  gWW-26  (Tr.  41,910-14). 
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the  25  th  were  reporting  the  probability  that  a  modus 

vivendi  would  be  concluded,  we  assumed  that  it  was  on 

484 

the  basis  of  Proposal  ’B. 


He  had  also  testified  —  which  is  net  mentioned 


that: 


"I  felt  that  if  the  United  States  were  willing 

to  understand  Japan's  position  and  manifest  a  spirit  of 

reciprocity,  it  might  be  quite  possible  to  break  the 

deadlock  by  agreement  cn  the  general  lines  of  Proposal 

'A.'  By  that  time,  however,  matters  had  reached  such  a 

state  that  settlement  of  all  the  outstanding  problems 

at  a  stroke  was  likely  to  be  difficult  at  best,  and 

sure  to  be  impossible  if  we  encruntered  continued 

American  insistence  on  their  demands.  It  was  for  the  . 

purpose  of  averting  a  crisis  by  agreement  on  the  most 

urgent  matters  calling  for  immediate  solution  that  I  had 

485 

prepared  Proposal  'B'  as  well. 

"The  deliberations  of  the  Liaison  Conference, 

however,  continued;  it  would  be  a  happy  solution  if  the 

impasse  in  the  negotiations  could  be  broken  by  the  two 

new  proposals,  but  ir  the  light  of  the  past  attitude  of 

the  United  States  sufficient  expectations  of  a  favorable 

reception  could  not  be  entertained  to  justify  the  atandor 

ment  of  further  study  toward  the  eventuality  of  failure 

484-.  Tr.  8 5 . 703 .  , _ 

485. Tr.  35,697-98. 
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in  the  negotiations. 

"...  I  discovered  that  the  condition  of  the 
negotiations  was  not  quite  what  we  had  al]  thought 
it  .  .  .  This  naturally, made  the  prospects  of  a  settle¬ 
ment  even  more  remote,  though  I  still  had  confidence 
that  my  proposals  'A'  and  '3*  were  fair  and  reasonable, 

and  hoped  that  the  United  States  might  be  persuaded  to 

487 

recognize  that  fact." 

Not  quite  the  same  as  ’'confidence*'  that  the 
proposals  would  prove  acceptable,  that  he  had  "full  hopes" 
that  an  agreement  could  be  reached? 

Mr.  YAMAMOTO'S  testimony  was  that 
"In  the  Foreign  Ministry  and  the  Liaison 
Conference,  it  was  felt  that  in  view  of  the  concessions 
made  upon  careful  study  of  the  American  position  on 
pending  questions  the  United  States  would  give  favorable 
cor  side-ration  to  the  proposal  'A'.  .  .  We  expected 
Proposal  'B'  to  be  favorably  entertained  by  the  United 
States  ...  On  the  basis  of  .  .  .  reports  from  Washing¬ 
ton,  the  Japanese  government  offices  concerned  were 

488 

hopeful  of  success  in  the  negotiations." 

Not  even  Mr.  TOGO'S  subordinate  testified  to 
having  had  any  "full  hopes";  and  the  position  of  Mr.  TOGO 
486.  Tr.  35,698-99. 

Afi<7  T"MH 


V 


47,820 


■hlmorlf  is  plain  enough,  that  he  considered  the  pro- 

% 

1  posals  reasonable  and  deserving  of  serious  consideration, 

2  but  had  a  little  hope  of  them  in  the  best  case,  none 

* 

3  if  America  should  continue  uncompromising.  All  which 

4  has  no  tendency  to  impeach  his  testimony  —  the  purpose 

5  for  which  the  prosecution  indulged  in  this  exercise  in 

6  stating  the  substance  of  evidence  —  that  Proposal  "B" 

7  was  designed  by  restoring  conditions  to  something  like 

8 

normal,  to  create  an  atmosphere  of  calm  to  permit  of 

9 

further  negotiation  on  the  basic  questions,  with  the 

10  •  489 

Lmminent  threat  of  war  removed;  the  discussion  of 

11 

whether  such  is  the  reasonable  tendency  of  Proposal  "B" 

12  490 

las  been  made  in  another  summation.  Nor  do  Mr.  TOGO'S 

l4  ;elegrams  of  12  and  25  November  to  diplomatic  represen- 
15 natives  overseas,  warning  them  of  the  danger  of  break- 

16  down  of  negotiations,  provide  more  support  to  the  pro- 

17  ! locution* s  position;  it  is  customary  in  times  of 
i8-;ension  for  foreign  offices  to  notify  their  represen¬ 
tatives  of  the  possibility  of  a  crisis  in  order  that 

20they  may  warn  resident  nationals  to  be  prepared  for 
21 

eventualities  —  not  because  any  course  has  been  decided. 

22 

It  is  in  fact  well  known  that  in  this  instance  various 

23 

powers,  including  the  United  States,  had  since  the 

24 

489.  Tr.  35,698. 

23490.  The  Japanesc-American  Negotiations,  §§58-66 
(Tr.  45,654-78).  .  ’ 
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preceding  year  been  instructing  their  nationals  to 
evacuate  Eastern  Asia. 

Somehow,  the  prosecution  make  out  that  "exhibit 
3445,  a  draft  submitted  by  the  accused  MUTO  to  the 
Foreign  Ministry  for  the  action  Japan  would  have  to 
take  if  the  United  States  agreed  to  the  Proposal  'B' 
clearly  contradicts  the  assertion  that  it  was  the  in¬ 
tention  to  create  a  calm  atmosphere  for  further  nego- 
tiations."  This  is  because,  net  of  the  fact  that  he 
had  seen  this  draft  prepared  elsewhere  (which  often 
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serves  the  prosecution  as  a  basis  for  asserting  guilt), 
but  that  "it  is  clear  that  the  demands  which  Japan  was 
to  make,  and  which  he  allegedly  considered  reasonable 
were  not  essentially  different  from  the  ones  laid  down 
in  this  draft."  The  prosecution  then  proceed  to  state 
the  terms  of  Proposal  "B,"  including  the  provision  for 
the  amount  of  oil  which  was  to  be  asked  for  upon  its 
conclusion,  as  being  "demands  which  Japan  was  to  make," 
as  if  the  Foreign  Minister’s  own  idea.  The  prosecution 
overlook  that  the  Foreign  Minister  had  insisted  that  the 
High  Command  demand  be  reduced,  and  that  it  had  as  a 
result  been  reduced  to  a  figure  which  it  is  reasonable 
to  sucrose  the  best  that  he  could  justify  to  them 
49I,  Summation,  §WW-26  (Tr.  41,911)* 
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tho  average  of  a  few  pre-war  years'  imports.  This 
little  triumph  over  the  military  contention  that  they 
must  always  maintain  large  reserves  is  not  without  its 
own  interest  as  showing  the  strength  of  the  fight  that 

i 

the  Foreign  Minister  was  making.  The  terms  of  Proposal 
"B"  have  been  fully  analyzed,  and  need  not  be  discussed 

t 

further;  but  for  tho  prosecution  to  attempt  now  to  ^ 
identify  them  with  the  terms  of  a  General  Staff  proposal 
of  its  demands  in  the  event  of  agreement  is  scarcely 
calculated  to  promote  understanding  of  the  issues. 

100.  That  "the  final  preparations  for  Japan's 
military  advance  were  now  under  way"  by  25  November 
and  inferentially  —  by  inclusion  of  this  specimen  of 
logic  in  the  summation  against  Mr.  TOGO  —  that  the 
Foreign  Minister  had  made  those  preparations,  the 
prosecution  consider  to  be  proved  by  the  fact  of  tele¬ 
grams'  having  been  sent  to  the  Foreign  Minister  by 
diplomatic  representatives  in  Indo-China  and  Thailand, 
telling  him  that  "the  United  States'  reply  to  the 
Japanese  proposals  was  to  be  received  that  same  day  and 
that  Japan's  military  forces  were  prepared  to  move." 

One  might  have  supposed  that  by  prosecution  logic  thip 

492.  Testimony  of  TOGO  (Tr.  35,703)*  YAMAMOTO 
(Tr.  33,025-43)  and  MUTO  (Tr.  33,115-55). 

494.  Summation,  §WW-28  (Tr.  41,915). 


if  anything,  that  the  Foreign  Minis - 
those  facts,  which  was  why  his 
Indo-China  had  to  advise  him  of  them 
better  informed  than  he  though 
•e  of  the  Japanes e-American  negotia¬ 
te  of  the  Hull  Note  slightly,  of 
r  advice  has  for  all  that  a 
It  is  not  apparent  to  me,  and 


tions 


course;  out  no  qouui  uj 

recondite  significance 

I  cannot  attempt  to  argue  it. 

101.  We  have  heretofore  considered  the  recom- 

mentation,  made  to  the  Foreign  Ministry  on  26  November 

by  Ambassadors  NOMURA  and  KURUSU ,  concerning  an 

exchange  of  telegrams  between  President  Roosevelt  and 

the  fmperor  of  Japan,  and  have  undertaken  to  demonstrate 

that  It  offered  no  prospect  of  solution  of  the  Japnnese- 

American  situation.49^  has  to  be  added^here  that, 

_ neePT'tlnn.  every  valid 


interfered,  had  this  NOMURA -KURUSU  propos 

'/imerican  Negotiations, 


The  Japanese 
(Tr.  43,701) 


his  attention,  to  block  the  plans  of  the  defendants  who 
were  determined  on  war.  What  is  ignored  by  this  argu¬ 
ment  is  the  fact,  which  has  never  been  denied,  that 
the  Emperor  of  Japan  acts  on  advice:  of  the  Lord  Keeper 
of  the  Privy  Seal,  whose  duty  it  was  to  advise  the 
Throne  at  all  times;  of  the  government,  who  advised 
on  matters  of  state.  In  the  instance  of  the  two 
Ambassadors'  recommendation,  both  these  sources  of 
advice,  having  considered  it,  were  opposed  to  its 
adoption.  The  evidence  leaves  it  quite  certain  that 
Foreign  Minister  TOGO,  after  receipt  of  the  Ambassadors' 
telegram,  discussed  it  with  General  TOJO  and  Admiral 
SHIMADA,  both  of  them  being  of  opinion  that  "there  was 
absolutely  no  hope  of  a  solution  by  such  means,"  and 
with  Marquis  KIDO,  Lord  Keeper,  who  not  only  felt  that 
the  proposal  was  insufficient  to  save  the  situation  but 
"even  said  that  if  its  conditions  were  adopted  as  the 

497 

basis  of  a  settlement,  the  result  might  be  civil  war." 

To  what  purpose  report  the  proposal  to  the  Emperor? 

If  he  took  advice  from  his  government,  it  could  hardly 

be  expected  that  it  would  be  in  opposition  to  the 

opinions  already  announced  by  Premier,  War  Minister, 

Navy  Minister  —  all  powerful  members  of  the  cabinet, 

497.  Testimony  of  TOGO  (Tr.  35,706-8),  TOJO 

(Tr.  36,360)  and  YAMAMOTO  (Tr.  26,064 -65). 
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and  able  to  voice  the  opinions  of  the  High  Command  as 

well  -  and  Foreign  Minister.  If  he  took  advice  from 

his  palace  advisor,  it  would  be  to  the  same  effect. 

It  will  be  necessary  presently  to  notice  in 

more  detail  Marquis  KIDO's  efforts  to  avoid  his 

responsibility  for  his  connection  with  the  Japanose- 

Amerlcan  negotiations.  Only  a  few  words  are  necessary, 

however,  at  this  time.  Half  a  dozen  pages  of  his 

summation  are  devoted  to  a  curiously^devious  treatment 

of  this  NOMURA-KURUSU  recommendation.  His  treatment 

is  devious  in  that  ho  did  not  deny,  but  in  fact  admitted 

when  in  the  witness  box,  that  Mr.  TOGO'S  testimony  to 

499 

the  matter  was  correct;  the  attempt  to  evade  respon¬ 
sibility  now  is  the  more  remarkable  in  that  the  govern¬ 
ment  officials  concerned  fully  accepted  responsibility 
for  the  decision,  the  ambassadors  whose  proposal  it  was 
had  themselves  already  abandoned  it  with  receipt  of 
the  Hull  Note,  and  it  is  obvious  in  fact  that  the 
decision  of  all  concerned  was  the  only  possible  one 
in  the  circumstances.  His  treatment  of  the  matter  is 
curious  because,  for  all  his  maneuver ings,  Marquis  KIDO 
does  not  ccme  to  the  point  of  saying  that  "had  I  had 
opportunity  I  should  have  recommended  this  plan  to 

498.  KIDO  Summation,  §§285-292. 

499.  Tr.  10,442-43. 
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the  Throno,"  but  only  of  complaining  that  the  govern¬ 
ment's  decision  on  the  Hull  Note  was  reported  to  the 
Emperor  before  he,  the  Lord  Keeper,  had  had  an  oppor¬ 
tunity  to  speak  with  the  Emperor  abcut  it  --  which,  by 


his  own  claim  of  "no  responsibility,"  he  should  not 

500 

have  done  anyhow.  There  was,  in  fact,  as  yet  no  govern¬ 


ment  decision  at  that  time. 

The  frivolity  of  the  claims  advanced  by  the 
defendant  KIDO  to  justify  his  conduct  in  several 
instances  where  his  interests  conflict  with  those  of 
Mr.  TOGO  is  emphasized  by  the  ludicrous  efforts  which 
he  makes  to  distort  the  latter's  testimony.  One  of 
these  may  bo  pointed  out  here.  Mr.  TOGO  testified  that 

"Before  being  received  in  audience  I  explained 
to  Lord  Keeper  KIDO  about  the  Hull  Note,  and  talked  with 
him  (telling  him  that  that  was  their  desire)  concerning 
tho  two  Ambassadors'  recommendation.  He  was  discouraged 
by  the  Hull  Note,  and  he  too  was  of  the  opinion  that 
the  Ambassadors '  recommendation  was  insufficient  to 
save  the  situation.  Marquis  KIDO  even  said  that  if 


its  conditions  were  adopted  as  the  basis  of  a  settle- 

?01 

ment,  the  result  might  be  civil  war." 


Marquis  KIDO's  summation  has  it  that  "it  is 


500.  KIDO  Summation,  §292. 
1501.  Tr.  35,707. 
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clear  that  TOGO  was  referring  to  the  Hull  Note  when  he 

if  its  conditions  were 


says  that  KIDO  told  him 

adopted  the  result  might  bo  civil  war.’"  Not  if 

language  has  any  meaning.  It  may  be  left  to  the  Tribir 

what  is  the  antecedent  of  the  pronoun  "its"  in  the  las 

503 

sentence. 

If  there  could  remain  any  doubt  whether  the 
Ambassadors'  i.acominendntion  was  taken  up  by  Foreign 
Minister  TOGO  with  Lord  Keeper  KIDO,  it  should  suffice 


to  point  out  that 
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.FTERNOOM  SESSION 


The  Tribunal  ret,  pursuant  to  recess, 
MARSHAL  OF  THE  COURT:  The  Internetioi 
ilitnry  Tribunal  for  the  Far  East  is  now  resum 
THE  PRESIDENT*  Major  Blakcney. 

MR.  3LAKENEX*  Page  203,  Section  102: 


102.  We  turn  from  these  trivialities  to  one 
he  fundamental  questions  in  the  case.  Mr.  TOGO 
testified  thrt  it  wns  the  "Hull  Note"  of  26  November 
h  decided  hi®  thrt  Jrpnn  Bust  go  to  wnr,  i^sclf- 

Jith  the  United  Strtes  end  her  ollies  .  The 
J  to  his  erse  of  his  strte  of  irind  in  this 
so  self-evident  thrt  no  explmrtion  or  npology 
s  needed  Jor  tre-ting  it  with  some  clr.borrtion.  The 
ssuc-  is  quite  shnrpi  if  his  belief,  even  though 
ilstr.ken,  wrs  the  honest  rnd  rorsonrblo  one  thrt  the 
lull  Note  forced  Jrprn  to  ret  in  self-defence,  ho  is 
l0t  guilty,  in  hrving  .-it  his  vote  for  wrr,  of  supporting 
,„r  Of  regression;  if  dishonest,  his  intent  nry  be 
found  to  hrve  been  regressive.  Here  is  the  significrnce 
3f  the  prosecution's  ohrrge-rpp'rently  the  lrst 

.  .  _  ...Vs-iov.  t.hftir  case  rgrlnst  him  has 
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boon  reduced— that  he  ''voluntarily  acquiesced"  in 
the  decision  for  war;  here  is  the  meaning  of  their 
insistence  thrt  it  was  always  intended  thrt  there 
should  be  war,  thrt  the  negotiations  were  a  sham, 
the  proposals  adopted  on  5  November  "final  demands" 
rejection  of  which  would  lead  '  automatically  to  war. 

The  intention  hold  by  Ur.  TOGO  in  November 
1941  must  be  determined  from  his  acts  and  his  words. 

We  have  discussed  already,  at  some  length,  his  ,  ctions 
relating  to  the  negotiations— how  he  fought  vigorously 
the  militarists’  contention  that  negotiations  were 
useless,  how  he  fought  for  agreement  on  principles 
which  he  thought  neccssrry  to  the  reaching  of  any 
agreement  with  America,  hov:  he  fought  against  adoption 
of  the  2  November  decision  that  war  must  be  decided 
upon  after  failure  of  the  negotiations.  He  had  fought 
nlso,  but  unsuccessfully,  against  the  High  Command’s 
insistence  on  putting  a  tine-limit  within  which 
negotiations  should  succeed  pr  the  decision  for  v;ar 
be  taken;  such  a  time-limit  had  after  all  been  set  for 
the  beginning  of  December  .  He  had  attempted  in 


every  way  within  his  power  to  impress  upon  his  Ambassador^ 

in  Washington  that  the  making  of  their  supreme  effort 

508.  Testimony  of  TOGO  (T-  35,700) ,  TOJO  (T.  36,326) 

?  r-nd  YAMAMOTO  (T.  26,057). 
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for  success  was  vital;  he  hrd  urged  the  Importance  of 
fee  matter  upon  the  British  and  American  ambassadors 
in  Tokyo.  He  had  withhold  knowledge  of  the  negotiations 
from  Germany  to  further  their  success-action  submitted 
to  be  utterly  inconsistent  with  an  already-formed 
intention  to  go  to  war  with  America  and  Britain  as 
Germany' s  ally.  Ho  had  "purged"  the  Foreign  Ministry 
of  radical  elements  which  ha.d  interposed  obstacles 
to  the  success  of  the  negotiations  which  he  so  desired 
by  instigating  adoption  of  a  "strong"  policy  toward 
Britain  and  the  United  States  i  he  specially 
apoointod  as  his  diplomatic  advisor  former  Foreign 
Minister  SATO,  who  of  the  Foreign  Ministry  seniors 
had  been  the  one  to  urge  him  fervently  to  leave  no 

Th  CVQ 

ctone  unturned  in  his  endeavors  lor  pence 
are  many  other  actions,  pointing  to  the  same  conclusion, 

disclosed  by  the  evidence-,  tire  does  not  permit  re 
to  mention  then  individually,  but  one  more  may  be 
adverted  to.  The  uncouivocel  statement  that  it  vas 
the  Hull  note  which  caused  failure  of  the  negotiations 
ls  contained  in  one  of  those  telegrams  to  ambassadors 

abroad  which,  aS  confidential  expressions,  the 

ciifh  hiehlv  probative  vnluc 
prosecution  rcgn.rd  ns  of  such  higni/  P 

„  <n nr  n  (t  ^5  681-62)  rnd  KAhOVAhl 

509.  Testimony  of  TOGO  u. 

510.  Testimony^ of °SAT0  Naotako  (35,550-52). 


47,932 


on  the  question  of  intent*  "it  has  only  been  in  the 

rtegotiations  of  the  lrst  few  drys  that  it  hrs  become 

grrd  aally  more  and  more  clerr  thrt  the  Imperial 

Governront  could  no  longer  continue  negotiations  with 

the  United  States",  the  Ambassador  in  Berlin  was 

rdvised  on  30  Novoriber  .  All  these  things  rre 

submitted  in  totrl  to  compel  the  conviction  thrt 

Foreign  Minister  TOGO  cherished  no  secret  desire  or 

intention,  prior  to  the  Hull  Note,  of  waging  v/r.r 

rgrinst  the  Western  powers. 

103.  V/e  have  at  hand  other  types  of  evidence 

on  this  point.  One  is  the  proposed  foreign  policy 

for  Japan  submitted  by  Mr.  TOGO  in  1933,  when  he  was 

bureau  director,  to  the  foreign  minister.  The  intention 

of  that  tine,  as  there  expressed,  he  h"S  not  been 

shown  ever  to  have  departed  from;  in  later  years,  so 

far  ns  his  official  duties  brought  him  into  contact 

with  affairs  of  the  countries  there  treated  of,  he 

'  h9d  worked  for  fulfillment  of  his  proposed  policies. 

His  policy  then  toward  Britain  had  been  one  of  peace. 

"Among  our  international  relationships" ,  he  h- d  \  rittc  , 

'  "thrt  with  Groat  Britain  constitutes  one  of  the  most 

important... In  the  past,  the  development  of  Jnpnncsc- 

British  relationships  hns  seemed  to  have  a  close 

5H.  Exhibit  1,199  (T.  _ 


V 


nGrent  Britain  not  oniy  nrs  uy  — 

•catest  interest  in  Chinn,  but  plays  r  leading  role 
,  interne tionnl  political  nffnirs.  She  is  the  first 
>untrv  with  who:’  cooperation  is  to  be  expected, 
o  view  of  her  position  in  the  Fnr  Enst  ns  well  ns 
f  our  post  relationships.  Although  so-.'.e  sections  in 
rprn  talk  about  the  revival  ol  the  Anglo-Jrprnese 
lllcnce,  n  study  of  the  situation  which  led  to  its 
brogntion  will  show  that  such  n  revival  cannot  be 
oped  for.  Hor  is  the  restoration  of  Anglo-Jnpnnese 
ooperntion  with  respect  to  the  Chinn  problem  n  natter 
:o  bo  easily  achieved.  However,  in  view  of  the  fact 
*nt  Japan  and  Great  Britain  have  many  co.v'on  interests 
in  China,  sufficient  root,  should  be  found  for  cooperati 
:ith  regard  to  the  settlement  of  Far  Eastern  questions, 
especially  that  of  China,  proper.  In  order  to  realize 

m.aaprtnnhi  i  nnd  proper  to  endervor 


in  Chinn 


eliminating  crusts  of  conflict;  to  cal  ~vn  J 

rtsosphc-rc  which  would  be  conducive  to  Anglo-Jppnnese 

cooperation;  end  on  the  other  hrnd  to  urge  her  to 

help  us  In  iueroving  our  rolrtlons  with  the  United 

514 

States 

He  had  concluded  th"t  "room  for  collaboration 
between  us  is  greet  rs  coiiprrcd  with  other  countries"; 
"promotion  of  friendly  relrtlons  rnd  collaboration 
between  Greet  Britrln  rnd  Jr  pm  is  highly  essential." 

His  policy  then  towrrd  the  Netherlands  hrd 
been  one  of  pence,  lientloning  thrt  the  Dutch  "hrvo 
clwrys  been  under  the  ippression  thrt  Jepen  right  be 
entertrining  sore  nubitions  tovmrd  their  Islmd 
possessions"516,  he  rays  thrt  "It  is  therefore  only 
proper  rnd  rporopri-tc  thrt  we  should  by  our  rctions 
oradierte  the  Misgivings  of  the  Dutch  mo  pronote 

our  economic  renltions  r.ith  them" 

(  "The  Japanese  Governnent  is  no’./  negotiating 

i  ^ith  the  Netherlands  Governnent,  rt  the  latter1 s 

...  _ dncinn  nf  treaties  of  arbitration 


47,835 


rnd  aodlntloiu — In  view  of  the  situation'  set  lorth 
-bovc,  ' 'C  should  strive  earnestly  for  the  succosslul 
consultation  of  the  present  ncgotlrtlons.  Purtherrorc, 
if  the  Ncthcrlnnd  s  should  propose  the  conclusion  of  a 
treaty  similar  In  nnturc  to  the  Four-Pover  Pact  con¬ 
cerning  the  strtus  quo  in  the  Pacific,  r»out  which 
SAITO,  our  [sinister  to  the  Nothorlcnds,  hrs  subr-itted 
his  opinion  to  the  government,  we  should  readily 
respond  to  her  offer,  since  It  would  be  helpful  in 
ellrainrting  Dutch  suspicions  end  in  naking  clear  to 

the  world  our  desire  for  porco  in  the  Preific  . 

is  highly  cdvlsrble  thnt  our  govern, lent 

endeavor  to  promote  amity  with  the  Dutch  by  cleoring 
oopy  nil  tisgivlngs,  rnd  pt  the  sene  tine  declare 
to  the  world  our  sincere  desire  end  intention  of 
rainteining  pence  in  the  Preific,  of  keeping  it  nlwrys 

quiet  f'nd  true  to  its  nnrne 

His  policy  then  tov.-rru  the  United  States 

hnd  been  one  of  pence.  He  had  recognised  its  first 
Plrcc  nnong  the  responsibilities  of  Japanese  diplonney. 
„Ihe  basis  of  our  policy  toward  the  United  States",  he 
said,  "Should  be  to  avoid  war  and  have  that  country 
reconsider  and  revise  its  Far  Eastern  policy." 

5l0t  Ibi&«  .  . 

US'.  Sdilbit  3,609-A,  P.  3  <*.  35,476). 


\ 


— - First,  to  pvold  vmri 

"Japanesc-Aiccrican  relations  should  ho 
thoroughly  studied  Iron  oil  orgies  and  any  measure 
which  would  contribute  to  the  prosecution  of  this 
bnsio  policy  should  be  carried  out  to  the  end  that 
unneccssrry  conflicts  nay  be  "voided  end  any  obstacles 
in  the  wry  of  better  fooling  »y  be  removed,  thus  to 
restore  stability  in  the  Pacific  area,  This  rust  be 
the  urgent  task  of  Japanese  diplomacy  end  to  it  our 

full  efforts  r:,ust  be  devoted 

Of  his  concrete  suggestions,  0  ~s  .  o-t 


interesting: 

••In  the  light  of  present  international 
developments,  a.  divergence  of  opinion  is  likely  to 
occur  between  the  two  countries  at  the  novel  disarm, 

conference  scheduled  tc  bo  held  in  1935.  « 

were  left  ns  they  stand,  ngroerent  on  disarmament 
would  naturally  fail  to  bo  reached,  and  as  a  result 
the  agreement  ior  t!  e  nrintenanoe  of  the  status  quo 
with  respect  to  fortifications  in  the  Pacific  would 
be  abrogated.  The  consequences  which  would  ensue— 
ornaments  race,  leading  to  a  Japanese-Amerioan  v,ar- 

would  ultimately  bring  about  a  world  war.  How 

n,’  t>-ii  results  to  Jrprn  hps  f>lre' 
unfnvorrble  would  be  the  resua^ 

cot.  Id..  P«  4  3 5 * ^ • 
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been  pointed  out.  Y/e  on  our  part  should  make  every 

effort  to  have  the  United  States  reconsider  her  For 

Eastern  policy  and,  at  the  srne  tine,  reconsider  our 

522  ^ 

own  disarmament  policy 

It  was  only  p.  yerr  Ip  ter  that  Mr.  TOGO  hod 

opportunity  to  work  for  cdoption  of  this  policy,  rgeinst 
the  opposition  however  of  the  Navy  which,  finally 
winning  out,  brought  to  an  end  efforts  for  international 
naval  disarmament.  Admiral  OKADA,  then  Premier, 
has  testified  to  the  fact  that  Mr.  TOGO  was  vigorous^ 
in  his  opposition  to  the  extreme  views  of  the  Navy  ; 
his  opposition,  as  is  shown  by  other  evidence,  was 
prolonged,  out-spoken  and  on  the  identical  basis— 
of  concern  for  peace  in  the  Pacif ic-on^vhich  he 

had  put  forward  his  suggestions  of  1933 

104.  Mr.  TOGOt  s  policy  in  1933  was  one  of 

peace.  Nothing  in  the  evidence  suggests  that  he  had 
in  any  particular  modified  his  views  by  1941.  As 
we  have  seen,  he  had  no  illusions  that  Japan  could 
win  0  war  against  the  United  States  and  Britain  , 
which  strongly  suggests  that,  whatever  the  confident 
militarists  nay  have  thought,  he  could  have  co,.e 
522.  Id.,  P.  27  (T.  35,491). 

H:  3  SoE(t!-35^95-6),  ,na  YAMAMOTO 

(T.  25,949).  _ 
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the  point  of  willingness  to  w  — 

those  countries  only  if  he  believed  the  ense  to  be 
one  of  self-defence.  Ho  hnd  never  cone  to  believe 
in  n  possibility  of  Japnnoso  victory,  but  hnc'.^rcncini 
sceptical  of  the  Arny's  °nd  levy's  assurances  ,  hi. 
„  rnnnrts  to  the  Liaison  Conference 

for  study  with  o  view 


subjects  assigned  to  it 
□mining  the  national  policy  of  war  or  peace 
ee  no  such  confidence  in  Japan's  victory,  but 
are  inforned  with  pessinisr,  concerning  the 
cts527.  Men  highly  respected  in  Japan,  then  and 
eve  testified  that  Mr.  TOGO  opposed  the  Pacific 
Admiral  OKADA,  Elder  Statosi'an  during  whose 

fought  the  Navy  for  dlsernnnent 

which  by  1941  had  cone  about, 
"frequent  contact" 
Foreign  Minister ,  one 

TOGO  "to  be  a.  lover  of  pence"  who 

American  war 

...iicr  of  Japan,  ha.s 
TOGO  ns  his  foreign 
TOGO  hod 


niership  Mr.  TOG 
event  the  cond 

his  testimony  that  there  was 

TOGO  vms 


ga.ve 

between  then  when  Mr 
that  he  knew  Ur 

raclc  all  efforts  to  prevent  a  Japanese 
Admiral  SUZUKI,  last  war-time  pre 
testified  th^t  he  selected  Mr 
minister  because  of  his  feeling  thnt^Mr 
opposed  the  war  from  the  beginning. 
coA  Trhct.inonv  of  TOGO  (T.  35.695)  • 


the  Uni  tec1,  Strtes,  Britain  ?>no 


"\Yhrt  coulc’. 

the  Netherlands  gain  fron  going  to  war  with  Jnpnn?" 
rsk  the  prosecution.  Let  us  rephrase  iti  "What 
could  the  defendant  TOGO  hove  believed  thrt  Japan 
could  grin  by  going  to  tier  with  the  United  States, 
Britain  rnd  the  Netherlands?"  Obviously,  nothing. 
Certain  defeat,  only.  He  had  never  believed  that  a 
nation  gained  by  resort  to  force,  by  forfeiting 
international  confidence,  by  war.  He  had  always 
believed  the  Maintenance  of  friendly  relations  with 
those  groat  Western  Powers  the  urgent  tusk  of  Japanese 
diplomacy.  He  expected  only  defeat  fron. the  under¬ 
taking  of  a  war  against  then.  He  could  not  have  voted 
ior  such  a  war,  it  is  subi-ltted,  unless  at  the  instnne 
of  an  honest  belief  that  self-defence  required  it. 

105.  Could,  he  reasonably  have  believed  that 
the  war  to  which  he  gave  his  agreement  was  one  of 
self-defence?  That  there  are  adequate  grounds  for 

=  Irani  vine  such  o  thrent  to 


that  the  Tribunal  cannot  find  the  conclusion  grounded 
in  then  to  hove  been  An  unreasonable  one.  Th»t  the 
Hull  Note  was  regarded  In  the  some  way  by  all  Japanese 
who  passed  judgment  on  it— by  the  Japanese  Ambassadors 
in  the  United  States,  the  Liaison  Conference  in  Japan, 
Cabinet,  Supreme  War  Council,  Elder  Stetesmen-we 
hove  seen;  there  is  no  evidence  of  dissent  from  that 
view  by  any  Japanese  of  high  station.  Such  a  unanimity 
of  opinion  con  only  suggest  by  application  of  the  test 
universally  recognised  that  the  opinion  cannot  have 
been  unreasonable. 


; thing  must  be  said  of  their  meeting  of  29 

After  the  Liaison  Conference  had  Informally 
that  war  would  have  to  be  undertaken,  and 
he  formal  decision  of  the  Imperial  Conference 
ember  was  asked,  a  meeting  of  the  Elder  htates- 
convoked  to  give  their  advice  to  the  Throne, 
secuticn  reiterate  the  assertion  that  the 
of  the  Elder  .statesmen  of  the  necessity  for 
osed  by  the  Hull  Note,  opinion  according  with 
all  other  responsible  persons,  had  no  validity 
"all  really  vital  material  was  withheld"  from 
1  they  being  given  only  "such  Information  as 
'eminent  was  preoared  to  disclose."  So  far 

it  as  concerns  the  diplomatic  negotiations, 
isertlon  Is  not  supported  by  the  evidence.  That 
„  is  an  excerpt  from  the  KIDO  Dlarv,  recording 
sting,  and  the  testimony  of  Admiral  OKADA,  one 
Eider  statesmen  participating.  Admiral  OKADA 
led  that  certain  figures  and  statistics  wore 
Id  from  the  Elder  (statesmen  on  the  plea  of 
,ry  secrecy  -  the  same  condition  which  the 
,n  Minister  hod  encountered  In  the  Liaison  Confer 
>3  „  matters  which  may  well  have  affected  the 
Hummfl hi on •  G-132,  Tr.  39,680. 
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Elder  it.to.ren'.  abITIi'y  to  pas,  intelligently  on 
the  prospects  of  war.  Bat  he  made  it  absolutely 
oortain  that  nothin?  was  withheld  of  the  diplomatic 
natters  which  showed  the  circumstances  in  which  the 
commencement  of  war  had  been  decided  to  be  necessary. 
The  cross-examination  of  him  on  that  subject  was: 

11 Q  You  haye  already  said,  Mr.  Witness,  that 
at  the  meeting  of  29  November  1941  explanation  was 
given  by  the  Foreign  Minister,  WO,  concerning  the 
Japanese -American  negotiations.  Can  you  state  to  the 
Tribunal  to  what  extent  such  explanation  was  made? 

•>A  T0:o  explained  the  progress  of  the  Jopanese- 
Amerioan  negotiations  in  considerable  detail. 

a q  case  Questions  put  to  the  Foreign  Minister 
on  this  subject  by  the  Elder  Statesmen  present? 

»A  !  h->l love  two  or  three  questions  were  put 

to  him. 

,,,  Did  hr.  TOGO,  the  Foreign  Minister,  pive 

answers  to  such  questions  as  were  put  to  him? 

"A  Yes,  TOGO  replied  to  those  questions,  end 
believe  that  those  who  ashed  questions  wore  satisfied 

53* 

with  his  answers . 

The  KI.00  Diary,  ns  corrected  (the  prosecut 
summations  make  no  mention  of  the  completely  revised 
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|,d  corrected  exhibit,  reed  into  the  record  by  a 

•osecutor,  but  cite  the  original  and  admittedly  j 

, correct  version)535  shows  that  Prince  K0N07E,  mho, 
wing  been  engaged  in  the  Japanese-American  negotia¬ 
tor  until  six  weeps  earlier,  and  being  still  in 
ouch  with  informed  circles  -  was  well-advised  eon- 
ernlng  them,  expressed  himself  as  content  with  this 
xplanation  and  as  satisfied  that  diplomacy  could  do 

10  more: 

•'I  deeply  regret  that  I  have  not  been  able 
to  do  anything  toward  tho  adjustment  n i  Japanese  Ame 
relations  despite  my  efforts  since  last  April.  But  I 
beg  to  express  my  appreciation  to  tho  present  cabinet 
for  zealously  striving  to  attain  this  ord.  To  my 
great  regret  I  am  forced  to  conclude,  on  the  basis  of 
this  morning's  explanation  by  the  Government,  that 
further  continuation  of  diplomatic  negotiations  would 
be  hopeless.  Still,  la  It  necessary  to  resort  to  war 
at  once,  even  though  diplomatic  negotiations  have 
been  broken  off?  Would  it  not  be  better,  1  wonder, 
while  carrying  on  things  as  they  are  -  to  later  find 
a  way  out  of  the  deadlock  by  persevering  to  the  utmost 

536 

under  difficulties? 

,  a  119  Tr«  19.680  and  32 j 
515.  Summation.  G-132, 

25  5:  16  188.  bee  also  testimony  of  j 

_ TOGO,  TlV~3-5»711-12^ - 
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Precisely  the  question  which  Foreign  Hini&ter 

TOGO  had  asked,  in  almost  his  very  'ords. 

That  the  Hull  Note  was  reparded  on  the  American 

side  of  the  Pacific  as  well  to  be  such  as  would  have  | 

the  natural  effect  of  forcing  Japan  Into  war  has  boon 
well  established  by  the  evidence.  That  Mr.  Hull, 

Ifter  delivering  the  document  to  the  Japanese  Ambassadors 
:tated  that  he  had  placed  the  cotter  "In  the  hands  of 
he  Army  and  Navy”  but  confirms  the  Interpretation 
Placed  bv  Japanese  on  his  note.  It  Is  submitted  that 
U  is  Impossible  for  the  Tribunal  to  find  to  be  unreason¬ 
able  the  belief  of  the  author  of  the  document  concerning 
It,  effect,  or  that  same  belief  when  shared  by  Japanese. 

106.  And,  lastly,  a  word  on  the  law  of  self- 
defense  in  regard  to  the  Hull  Note.  The  question  has 
been  discussed  perhaps  almost  ^nauseam;  but  It  is 
nevertheless  necessarv  that  a  word  be  said  in  express¬ 
ion  of  Mr.  TOOO's  own  views,  fcs  he  has  testified,  he 
felt  that  the  war  which  was  waged  against  the  United 
states  and  her  allies  was  one  of  self-defense;  he  has 
stated  fully  his  reasons  for  this  belief.  He  has  _ 

mentioned  also  that  he  felt  particularly  that  if  the 

4-  Urn  of  the  right  Of  self-defense  which 
broad  interpretation  of  tne  rxgi 

517.  The  Japanese -American  Negotiations,  s70, 

Tr.  43,69J--98. 

538.  Tr.  36,128,  36,135-38. _ __ _ 
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United  HTat.es  was  contending  for  »  s*«,  -  • 

the  negotiations ,  was  correct,  the  case  was  even 

clearer.5'9  It  will  bR  r«'”enbRr<‘d  that  that 

interpretation  was,  as  stated  ty  hecretarv  of  rtate 

Hull,  that  the  safety  of  the  United  states  “calls  W 

i  ,4-nncp  will  be  most  effective, 
resistance  wherever  resistance  wi 

, .  hart  stated  it  even  more  broadlv: 
President  Roosevelt  had  staten  i. 

nvfp  in  the  Americas  will  decide  for  ourselves  whet  e 

and  when  and  where  our  American  interests  are  attache 

,  it  '  'The  prosecution 
or  our  securitv  threatened. 

_  _^v,  4-Vi4s  American  interpretation.  The  r 


ecv.  Kellogg 

Senate  pf 


.jnotfi  from  its  territorv  as  it  saw 

military  forces  there  or  bv  attack- 
case  o*'  the  » shoot-on-sight"  instr^c- 
the  American  Navv  for  its  guidance  vis-a- 
Italian  vessels  in  the  North  Atlantic.) 
conduct  o<*  the  United  states,  as  well 

substantial  part  of 

Great  Britain  for  use 

has  been  defended  by  eminent  author- 
right  of  anticipatory 
which  belated  defense, 
of  the  strictest  tech- 
probablv  have  proved 

olementarv  right 


such  points  r°i 
by  stationing  its 
ing  (as  in  the 
tions  given 
vis  German  and 
This  course  o** 
ns  the  transfer  of  a 
the  Navv  of  the  United  states  to 

against  Germany, 

itios  as  being  "the  elementary 

self-defense  in  a  situation  in 

according  to  the  textbook  rules 

nical  neutrality,  would  verv 

fatal  .  .  ^  If  80  t0  act  WaS  an 

Of  thr  United  States,  It  must  have  boon  action  oropor 

for  Japan,  if  American  was  to  "doc Wo  for  herself" 

its  rocossnv,  Japan  cannot  ba  denied  the  sane 

latitude.  Here  is  no  such  doctrine  as  the  prosecution 

advance,  that  action  in  solf-defenso  is  Justifiable 

"onlv  in  the  esse  o-  a  reasonably  anticipated  armed 

attack" S5* 5  but  if  that  were  the  correct  doctrine, 

there  is  ample  evidence  which  makes  it  impossible  to 

544-  S^cV!:c,"h!::v'!UlTr«!  ?i$,aP4a*9r39lV" 


y 


v  * 


V 


71 


47,847 


4  I 


'.J 

6  0 


say  that  the  leaders  of  Japan  were  unreasonable  in 

expecting  just  that  bv  November  1941.  From  August 

there  had  been  growing  reason  to  believe  that  the 

United  States  and  Britain  had  determined  to  pursue 

546 

their  policy  at  the  risk  of  war  with  Japan;  in 

view  of  which  their  strengthening  of  their  measures 

547 

of  military  encirclement  of  Japan  was  believed 

548 

in  Japan  to  be  action  taken  in  anticipation  of  war. 

107.  After  the  decision  for  war  had  been 
made  bv  the  Imperial  Conference  of  1  December, 
questions  of  procedure  remained  to  be  settled.  In 
connection  with  these,  which  came  up  for  decision  at 
meetings  of  the  Liaison  Conference  following  1  December, 
there  is  no  conflict  in  the  evidence  so  far  as  concerns 
the  decisions  made  and  the  actions  taken  pursuant  to 
them.  Regarding  one  incident  leading  up  to  a  decision 
there  is  a  sharp  dispute  among  the  defendants,  which, 
it  being  not  without  a  certain  interest,  wo  shall 
return  to  deal  with  later.  Lenvlne  that,  however, 
for  now,  let  us  hear  the  storv  of  decision  of  the  final 
measures  in  the  words  of  the  one  who  knows  it  best, 
Foreign  Minister  fp0G0; 

cj 

546.  hoe  Jepanese-American  Negotiations,  s82, 

Tr.  4?  734. 

547.  Tr!  36*, 338-44,  36.353-55. 

548.  Tr.  36,355,  36,358-59. 
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■  "These  questions  of  procedure,"  he  snvs,  "came 

up  nt  tho  first  Liaison  Conference  following  the  Imperial 
Conference.  At  this  meeting  I  asked  when  operations 
would  commence,  General  SUGIYAMA,  Chief  of  the  Army 
General  .^taff,  said,  'about  next  Sundav. '  I  thereupon 
said  that  it  was  appropriate  that  the  usual  and  custom¬ 
ary  procedure  be  followed  in  regard  to  notifying  the 
commencement  of  hostilities,  which  I  had  assumed  would 

be  done  as  a  matter  of  course.  I  was  immediately  met, 

| 

however,  with  the  statement  bv  Admiral  NAGANO,  Chief 
of  the  Naval  General  Ptnff,  that  the  Navy  wished  to 
carry  out  a  surprise  attack,  and  by  the  demand  by  Vice 
Chief  Im0  +hat  the  negotiations  be  left  unterminated, 
in  order  that  the  war  might  be  started  with  the  maximum 
possible  effectiveness.  I  rejected  this  suggestion, 

;  saying  that  it  was  contrarv  to  the  usual  practice  and 
’  highlv  improper,  and  that  such  conduct  would  be  disadvant- 
t  ageous  because,  even  if  wo  were  going  to  war,  there  would 
1  be  a  time  when  the  war  would  come  to  an  end  and  we  would 
1  be  a  nation  at  peace  again,  and  we  should  think  of  our 
national  honor  and  repute  against  that  day  before 
!  committing  irresponsible  acts  at  the  war's  beginning# 

*  I  had  received  a  telegram  from  our  Ambassadors  in 
Washington  actually  discussing  this  very  point  and 
urging  that  if  Japan  was  going  to  resort  to  'freedom  of 


. 
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notion’  a  notification  of  the  breaking  off  of  negotia¬ 
tions  should  be  given  also  in  Washington  (Exhibit  No, 
2929),  and  I  aucted  this  to  the  mooting  to  show  that 
mv  suggestion  v/as  thp  natural  ard  normal  ono  and  that 
notification  was  absolutely  necessary  as  a  matter  of 
international  pood  faith.  However,  Admiral  NAGANO 
continued  to  contend  strongly  that  if  we  were  to  go 
to  war  we  must  win.  None  among  the  members  camo  to  my 
support;  which  is  perhaps  the  best  explanation  for  the 
fact  that  none  of  them  now  remembers  this  altercation. 

I  was  disgusted  by  the  Now's  position,  and  took  the 
initiative  in  adjourning  the  Conference,  without  any 
decision’s  having  been  cached.  Immediately  upon  mv 
arising  from  my  seat,  Admiral  ITO  came  to  my  place  and 
pleaded  with  me  to  understand  the  difficult  position 
of  the  Navv,  and  suggested  that  in  any  event  the  notice 
breaking  off  negotiations,  if  one  must  be  given,  be 
given  to  the  American  Ambassador  in  Tokyo,  rather  than 
in  Washington.  I  refused,  and  we  parted  without  any 
agreement.  I  felt,  nevertheless,  that  he  recognized 

• 

that  the  Navv  woul^  have  to  agree  to  giving  somewhere 
a  notification  of  termination  of  negotiations  before 
attacking, 

"Upon  the  opening  of  the  following  Liaison 
Conference  Admiral  ITO  announced  that  the  Navv  had  no 
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objection  to  delivering  the  notification  of  termination 

of  the  negotiations  in  'Washington,  and  requested  that 

the  notice  be  delivered  at  12:30  P.M. ,  7  December, 

V/ashington  time.  No  one  opposed.  .  .  •  It  was  therefore 

549 

so  agreed." 

Here,  then,  was  the  first  limitation  Imposed 
bv  the  Liaison  Conference  upon  this  matter  of  so  much 
concern  to  the  Foreign  Minister;  he  had  been  overruled 
in  his  Insistence  that  a  declaration  of  war  should  be 
served  UDon  the  onemv-nations-to-be  —  the  "usual  and 
customary  procedure"  —  and  limited  to  a  notification 
breaking  off  th'-*  Jaoanese-Anerican  negotiations,  to  be 
served  upon  the  United  States.  The  interesting  point, 
which  we  shall  return  to,  is  that  the  final  "diplomatic" 
document  was  decided,  rot  on  a  diplomatic,  but  on  a 
strategic  basis. 

108.  In  connection  with  this  incident  of  the 

Navy's  insistence  on  attack  without  notice  —  the  "ITO 

Incident",  as  it  has  come  to  be  known  ~  I  am  compelled 

to  the  distasteful  task  of  Investigating  the  elaborate 

% 

effort  which  has  been  made  bv  a  co-defendant  to  prove 
that  it  never  happened,  but  is  a  fabrication  by  Mr.  TOGO. 
Let  us  be  quite  clear  about  the  significance  of  the 
question.  The  ITO  Incident  as  such  is  of  no  special 
549.  Tr.  35,714-16. 
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concern  to  Hr.  TOGO.  It  was  mentioned  in  his  testimony, 
Just  quotes,  os  showing  how  it  came  about  that  the 
Liaison  Conference  imposed  the  limitation  upon  the 
notice  which  might  be  given  when  hostilities  were 
commenced,  limiting  the  notification  to  one  of  termina¬ 
tion  of  negotiations  instead  of  a  formal  declaration  of 
war  —  the  "usual  and  custone.ry  procedure."  But  if  it 
never  happened,  that  Admiral  ITh  objected  to  the  service 
of  a  declaration  of  war  in  the  customary  manner,  somebody 
did.  wor  no  defendant  has  yet  denied  that  ?oretgn 
Minister  TOGO  di"  open  the  Liaison  Conference  discussion, 
as  he  has  testified  to  having  dene,  with  the  suggestion 
that  the  "usual  procedure"  should  be  followed;  no 
defendant  has  yet  denied  that  the  Liaison  Conference 
decision  was  that  which  I'r.  TOGO  has  testified  to,  that 
a  notification  of  termination  of  negotiations  should  be 
delivered  in  Washington;  no  defendant  cross-examined 
Mr.  TOGO  on  those  points.  Let  me  repeat  this:  to  this 
day  no  defendant  or  defendant's  witness  has  ever,  at 
any  time  or  olace,  testified,  said  or  inti-ated  thdt 
the  Liaison  Conference  decision  was  not  exactly  as 
testified  to  by  Mr.  TOGO,  that  there  should  be  served 
only  a  notification  to  the  Government  of  the  United  btate 
ending  the  negotiations,  and  not  an  outright  declaration 
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Of  wiar]  If  Mr.  TOGO  made  hi*  proposal,  which  he  is 
admitted  to  have  done,  and  the  Liaison  Conference 
decision  was  nevertheless  the  much  more  restricted  one, 
which  it  admittedly  was,  someone  must  have  made  the 
suggestion  that  it  be  limited.  Unless  that  course  had 
been  suggested,  bv  Admiral  ITO  or  someone  else,  the 
decision  to  follow  it  would  not  have  been  made,  and 
Foreign  Minister  TOGO’S  proposal  would  have  been 
adopted.  None  of  the  defendants  who  has  denied  occur¬ 
rence  of  the  ITO  Incident,  however,  has  in  denying  it 
mentioned  who  may  have  made  that  suggestion  if  it  was 
not  Admiral  ITO,  But  to  decision  of  the  issues  of  the 
case  of  Mr.  TOGO  it  is  a  matter  of  complete  indifference 
whether  it  was  Vice  Chief  of  the  Naval  General  i^taff  ITO, 
or  someone  else,  who  first  raised  in  the  Liaison  Confer¬ 
ence  the  suggestion  that  tha*  decision  should  be  taken 
which  was  taken  •—  whether  there  was  an  ITO  Incident, 
or  a  NAGANO  Incident,  or  a  bUGIYAMA  Incident,  the 
suggestion  must  have  been  made,  for  onlv  on  that  hvpotha 
si$  ’  is  the  subssequent  decision  explicable. 
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- 10^7  nfille,  however , 

in  this  sense  no  special  significance  tc  the  case  of 
Mr.  TOGO,  I  must  nevertheless  notice  it  in  detail  as 
the  one  determined,  skillful  and  long-planned  attempt 
which  has  been  made  from  any  quarter  upon  the  credi¬ 
bility  of  Mr.  TOGO.  The  defendant  Admiral  SHIMaLA  has 
devoted  to  this  question  just  under  one-tenth  of  his 
summation,  in  the  effort  to  prove  that  there  never 
was  such  an  occurrence.  His  concern  with  it  is  the 

extraordinary  in  that  he  is  ostensibly  defending, 
t  himself  (whom  Hr.  TOGO  specifically  absolved  of 
ving  had  any  pert  in  the  disgraceful  incident) ,  but 
l0  memories  of  the  Chief  end  Vico  Chief  of  the  Naval 
■rieral  Staff,  an  organization  with  which  he  was  not 
'ficir.lly  connected  at  the  time  and  for  which  he  pro* 
jSSes  to  have  no  rosp« nslbility.  Curiously,  any  pos- 
Lble  plausible  motive  for  Mr.  TOGO'S  manufacturing 
..I.  sc  in  nn  nla.ee  even  hinted  at,  the 


more 


Of  the  Foreign  Minister..  On  the  ether  hand,  the 
reasons  motivating  the  seemingly  gratuitous  attack 
made  upon  him  have  some  bearing  on  the  issues  in  the 
C0Se.  We  shall  come  to  those  o  little  later. 

Ccunsel  fer  Admiral  SHIMADA  warns  the  Tribunal 
against  "such  comment  as  may  bo  forthcoming  in 
narte  safety  of"  the  summation  cn  behalf  of  Mr.  TOGO; 
but  in  his  anxiety  he  forgets  that  a  summation  is  not 
e2c  oarte,  because  it  grows  out  c.f  the  record  of  pro¬ 
ceedings  which  were  adversary. .  If  that  record  supports 
him  and  not  me,  I  will  be  found  out  scon  enough.  Let 

us  examine  it  breifly. 

110.  The  SHIkADA  Plan  involves  the  attempt 

to  show  by  testimony  of  all  participants  in  the  Liai¬ 
son  Conference  where  the  ITO  Incident  occurred  that 
none  can  remember  it  except  Mr.  TOGO  himself  and 
YAMAMOTO  Kumaichi,  who  being  a  Foreign  Ministry  official 
presumptively  would,  it  is  suggested,  corroborate 
Mr.  TOGO'S  testimony  out  of  mere  loyalty.  Mr.  YAMAMOTO, 
by  the  way,  gave  his  testimony  to  this  effect  when 
under  cross-examination  as  a  witness  cn  behalf  of  the 
defense  generally,  end  in  the  circumstances  that  Ad¬ 
miral  ShILlADA  end  all  other  defendants  knew  thr.t  such 
553  The  Jaoanese-Americcn  Negotiations,  §76 

(T.  43‘, 711-18).  _  .  ^ - - - ■ 

554^ — SKIMADA  Summfc  L1uii;--§-58-L  (T. -45, 427). 
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would  be  the  purport  of  his  testimony— fcr  cniy  ax  ter 

it  was  stricken  from  his  affidavit  did  Admiral  SKlliADA 

555 

consent  to  his  testifying  as  a  defense  witness.  His 
testimony  in  general  is  net  now  repudiated  by  Admiral 
SHII.IaLA ,  but  is  cited  repeatedly  in  his  summation  as 

sustaining  his  contentions. 

The  SKIKALA  Plan  is  adroitly  ccnceived.  Ad¬ 
miral  SHIIIADa  testified  that  he  end  Admiral  MAGaNO 
"jointly  questioned  every  one  of  the  accused 
who  had  attended  the  Liaise n  Conferences,  in¬ 
cluding  TO JO,  SUZUKI,  K*YA,  HOSHINO,  OKA  end 
MUTO.  Nt no  cf  them  except  TOGO  remembered  such 

556 

a  thing  occurring." 

"Counsel  on  ever^  possible  occasion",  he  says,  "sought 
to  Question  an''  eccused  regarding  the  alleged  naval 
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mcde  to  extract  whet  ws  obviously  direct  testimony, 
v>hen  it  was  known  that  under  the  standing  rules  of  pro¬ 
cedure  of  the  Tribunal  the  attempt  was  not  timely  and 
must  fail.  The  failure  to  examine  in  good  season  on 
tho  point  which  counsel  had  himself  undertaken  to  con¬ 
test  vigorously,  end  on  which  his  client  had  quoted 
General  SUZUKI,  is  most  suggestive  of  the  answer  which 

would  have  been  given  by  that  witness. 

Admiral  SHIIIADA,  of  course,  from  the  witness  box 

5 

denied  occurrence  of  the  affair,  os  did  his  satellite 
Admiral  OKA;  the  defendants  TOJO,  ICi.Yn  end  UUTO  testi 
fled  with  varying  degrees  of  definiteness  to  lock  of 
recollection  on  the  point.  Of  these  General  TOJO  was 
quite  definite-  the  remainder  gave  evidences  of  havine 
suspiciously  better  recollections  than  they  cared  to 
admit.  These  include  ldmiral  8HIUU*  himself,  whose 
,  case  v;e  shall  consider  in  o  moment;  Nr.^KAYk,  v:hose 
,  testimony  was  merely  that  "I  do  not  recall";  (but  who 
)  also  seems  to  'intend  to  deny  that  he  was  present  at 

1  any  Liaison  Conference  vhen  the  natter  of  the  final 

2  Japanese  note  was  discussed);  and  General  UJTO.  The 

5  latter  "did  not  remember  at  all"  the  ITO  Incident,  though 

4  he  admitted  that  "I  hove  forgotten  many  things,  of 

5  558.  T.  34,673-74. 

559.  T.  36,528.  _ 
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course."  But  he  obviously  had  a  keen  recollection  of 

some  passage  in  the  Liaison  Conference  between  Admiral 

ITO  and  Foreign  Minister  TOGO,  for  he  testified  that 

he  did  remember  herring  ITO  express  the  Navy's  desire 

v 

to  "hai ..ionize  the  time  of  delivery  and  naval  action", 

as  well  os  the  desire  that  the  final  note  should  be 

563 

delivered  os  late  as  possible;  the  euphemistic  char¬ 
acter  of  this  language  can  be  readily  recognized. 

Admiral  OKA,  when  interrogated  by  the  prose¬ 
cution  long  before  the  idea  of  burking  this  affair 
hod  been  thought  of,  specifically  admitted  memory  of 
the  ITO-TOGO  discussion,  though  contending  in  the  wit¬ 
ness  box  that  he  had  been  misquoted.  He  had  been  asked, 
on  30  March  1946,  "Do  you  recoil  there  was  some  dis¬ 
cussion  between  TOGO,  the  Foreign  Minister,  and  Admir¬ 
als  NAGiiNO  and  ITO  regarding  notification  of  the  United 
States  prior  to  any  cttack?"  and  had  answered,  tic- 
cording  to  the  stenographic  record  of  the  interroga¬ 
tion,  "I  recall  it."  Being  further  asked,  after  tvro 
questions  on  anothor  matter,  "What  was  the  gist  of  the 
conversation  betv'eon  TOGO,  N.tGANO  and  ITO  regarding 

notification  orior  to  any  attack?"  he  had  answered  "I 
564 

don't  Anow."  On  the  witness  stand  his  explanation  was 
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th.'it  his  rcaly  to  tiu.  first  question  had  been  "exactly 
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opposite  to  that  which  you  hove  just  rood."  It  is 
difficult  in  tiny  language  for  c  reporter  to  make  the 
error  of  writing  "Yes"  v/hon  the  witness  has  said  "Ho". 

If  hie  answer  to  the  first  question  hod  been  "No", 

\ 

his  answer  to  the  second  would  not  hrve  boon  "I  don't 

% 

know" ;  it  would  hrve  been,  "I  hove  just  srid  that  I 

remember  no  such  convorsr tion."  In  court  he  admitted 

having  r.nswerod  th«~  second  question  in  three  words  os 

566 

shown  in  his  interrogation,  but  claimed  that  he  hod 
Civen  also  to  the  interrogator  o  further  onsv/er  -which 

567 

covers  half  o  page  of  the  record,  but  v/hich  the  inter¬ 
rogator  somehow  foiled  to  hear,  for  nothing  of  this 
appears  in  th;  interrogation.  Ho  also,  he  srid,  ex¬ 
plained  to  the  interrogator  that  owing  to  the  way  of 
conducting  the  Liaison  Conference,  no  one  could  deny 
with  conviction  that  a  givon  r onark  had  not  been  made. 
His  counsel  attempted  to  cone  to  his  rescue  by  pointing 
out  other  parts  of  the  interrogation;  but  the  position 
remained  unchanged. 

111.  For  this  loss  of  memory  by  the  various 
defendants  who  attempted  to  con^  to  the  support  of 
jidmiml  SHIILJ)..  and  the  "honor  of  the  Japanese  Navy", 
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nonory  is  cne  which  nay  be  stated  end  left  without 
arrunont.  It  vies  pointed  out  by  Hr.  TOGO:  in  the 
dispute  between  hln  end  i.dniral  ITO  "none  of  the  non- 
bers  cono  to  ny  supports  which  is  perhops  the  best 
explanation  for  the  fact  that  none  of  then  now  rcr.cn- 
bers  this  altercation."  If  these  defendants  could 
for  cot  natters  so  vital  to  the' question  of  their 
liability  as  those  which  General  TWO  and  i.dniral  OK., 
have  Just  been  seen  to  have  for-ot,  they  could  no 
doubt  rest  readily  ferret  one  showinc  then  in  such  a 
lipht  as  does  their  failure  to  support  Ur.  TOGO  in 

opposition  to  the  ITO  proposal. 

The  third  reason  involves  oanlorinr  sone  by¬ 
paths.  After  Lir.  TOGO  testified  tc  the  ITO  Incident, 
he  was  cross-exanincd  ccnccrninr  the  nnttar  by  counsel 
for  ..dniral  SliL-Jl...  He  steted  then  that  ..dnirals 
Sl.IL.Ji..  and  H..G..1I0  had  proposed  a  talk  with  hin,  at 
which  tine  they  had  in  effect  ednitted  that  It  had 
been  their  desire  in  Docenbor  1941  to  conncnco  the 
war  by  attack  without  notice,  but  had  surqosted  that 
"it  would  not  be  worth  ny  while"  to  nentien  it,  which 
werds-hc  said — .wore  "sono thine  in  the  nature  of  a 
threat!"  Pronptly  after  this  tcstlnony  was  .’lven, 

572.  T.  35,715. 

rn.  T.  35,840.  _ 

- 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


throe  reasons  arc  sufgosted  by  the-  evidence.  One  is  a 
genuine  failure  of  memory—  a  ’>oint  which  hr.  TOGO  had 
occasion  to  mention  in  cross-examination.  He  hod  men¬ 
tioned,  for  example,  that  until  ho  reminded  them  of 
it  in  Sugamo  Prison  all  of  the  defendants  who  had  par¬ 
ticipated  in  it  had  forgot  such  on  important  matter 
os  the  fact  of  the  5  November  Imperial  Conference  a 
lapse  of  memory  shown  by  evidence  in  the  record ^to 
hove  been  o  fact  in  the  case  of  Premier  TO JO  himself, 
i.dmirol  O&i  admitted  hero  in  cross-examination  that 
when  interrogated  in  Sugamo  he  hod  quite  forgot  that 
ho  had  ever  token  any  port  in  the  drafting  or  revision 
of  the  final  Japanese  note,  though  since  the  beginning 
of  the  trial  he  has  remembered,  with  the  assistance  of 
a  former  subordinate,  that  hv  had  proposed  a  revision 
which  ho  now  considers  quite  important  to  his  case, 
i.dmiral  Ok.'s  testimony  in  this  Tribunal  is  eloquent  of 
the  extent  of  his  ability  or  willingness  to  remembers 
m  the  course  of  fifty  ooges  of  his  cross-examination, 

wc  find  more  than  forty  times  his  answer  that  he  had 

✓ 

"no  recollection"  of  his  personal  participation  in 

571 

matters  of  more  or  less  importance. 

iv  second  reason  for  the  defendants'  loss  of 

568.  T.  35,835.  ,  _ 
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lonory  is  cne  which  nry  be  stated  and  loft  without 
arruriont.  It  was  pointed  out  by  hr.  TOGO:  in  the 
iispute  between  hin  and  i.dnircl  ITO  "none  of  the  nen- 
bors  cone  to  ny  support;  v/hich  is  perhaps  the  best 
explanation  for  the  fact  thrt  none  of  then  now  renon- 
bers  this  altercation."  If  these  defendants  could 
ferret  natters  so  vital  to  the' question  of  their 
liability  as  those  v/hich  Gv,noral  TOJO  and  <.dniral  OK* 
have  just  been  seen  to  have  forgot,  they  could  no 

r ilv  for;ct  one  showing  then  in  such  a 


threat 


dniral  SHIl-J^’s  counsel  onnounced  that  the  ,.dnirol 
iad  upon  henrinc  it  node  knovm  his  desire  to  "take  the 
[tond  a Gain."  Lonvo  bcin.  subsequently  Granted  to  hln, 
,o  did  so;  but  rs  it  dovolopod,  ho  took  the  stand,  not, 
„  his  surtnation  has  it,  to  "refute”  ISr.  TOGO-s  words, 
_ 4-w,  n«T>-nen  nf  donvinf?  (I-li*  •  TOGO’s)  inter— 


srtion" — to  rdnit  occurrence 
t  rs  testified  tc.  by  Lr.  TOGO, 
the  very  words  quoted  by  i.r. 
in  his  opinion  they  did  not 
n  the  nrture  of  n  threat",  one 
TOGO’S  choree  thnt  he  end  »d- 
it  conversation  in  effect  od- 

577 

it  Mr.  TOGO  now  testified  to. 
iturc  of  the  Mi.G.J'iO-SHIi-tDi. 
kvi.  r  defendants  can  be  left  to 


TOGO 


then? 


% 


O' 


In  sunns tion,  it  is  now  ointod  cut  thrt 
counsel  for  i-r.  TOGO  did  net  cress-cxcnino  ..dniral 
Slili uiDii  on  this  testinony.  It  was  unnocossery:  the 
testimony  did  net  constitute  contradiction  of  \s.  TOGO* 
rnd  shov/ed  thrt  there  would  hevo  been  no  reason  to 
TOGO  oxcont  to  threaten  hi::. 

had  been  cross-exanined, 


reach  iir 


.dnirol  Shli-.U 


believe 


hod  then  replied  the. t  he  hr.ci# 

Well,  I  scr.ov/hft  recr  11  that,  but  at  the  tir 

ny  recollections  themselves  wore  very  vague. 

iiq  You  recall  that  you  did  say  it,  but  you  thii 

ye ur  recollection  is  hotter  new,  is  th. t  it? 

ha  At.  th'-t  tine  v/hen  I  v/t s  interrogated  on  vor 


V 


r 


n 


V  ' 

a  f\ 


'  0 


1 


\ 

k. 


47,863 

Later,  «  a  result  of  trylnr  to  recoil  ny  nenory,  I 
hove  cone  tc  the  result  which  I  hevo  clrocdy  sicken  to 
you  about  in  connection  with  ny  present  statc-the 
present  state  of  ny  recollection. 

t 

I..,,  To  state  the  facts  as  directly  and  frankly 
s  possible,  I  actually  read  the  docunont  for  the  first 
;mc  after  I  had  been  confined  at  Onori  Prison.  ..nd 
,ftor  receiving  a  copy  of  this  note  fren  the  Fcrci.n 
lffl.ee,  and  after  having  read  the  docunont,  I  was  rather 

deeply  inprossod. 

••THE  ilONITOh:  <>nd  knewinr  for  the  first  t  nc 
what  it  v/os.- 

(continuing)  -nd  so  I  tried  to  trace  back 
the  threads  of  ny  nenory  in  connection  with  this  Ques¬ 
tion,  and  I  cane  to  the  exclusion  that  I  had  never 

read  this  document  nysolf  before  .  .  . 

i.Q  yore  you  interacted  by  the  International 

Prosecution  Section  at  Ontri  Prison 
No.- 

"Q  Where? 

»n  i. t  Su  piano. 

"Q  That  is  after  you  hod  been  at  Onori  rrisen,  is 


it  ru  t? 
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If,  reading  the  docunent  at  Onori,  ho  realized  that  ho 
then  saw  lt.for  the  first  tine,  ho  could  not  soon  af¬ 
terward  at  Sugano,  "bocauso  ho  had  not  studied  the 
situation",  havo  had  a  vague  recollection  when  he  talked 
to  the  prosecution  about  the  natter.  Thus  dres  h 
destroy  his  own  credibility.  With  its  protagonist 

foils  the  SHIluJDn  Finn# 

Nc.r  did  he  survive  any  bettor  his  second  op 

pearance  on  the  witness  stand.  In  his  direct  testlneny 
he  stated  that  in  hay  1946  ..dniral  M..G..MO,  hearing  of 
lir.  TOGO'S  nontit n  to  the  prosecution  of  the  ITO  Inci¬ 
dent,  and  boconing  "incensed",  cane  to  hin  and  asked 
whether  he,  ..dniral  recalled  the  occurrence. 

Ho  did  net,  ho  scld-olthourh  os  he  pointed  out  t<  ..d- 
r.lral  fw.G.JiO ,  os  Navy  hinister  he  certainly  should  hove 
’  renenbored  it  had  it  happened.  The  two  then  questioned 
'  the  other  defendants  "in  order  tc  dispel  any  doubt 

whatsoever?"  Hew  the  stotononts  cf  the  ether  defend¬ 
ants  ctuld  dispel  any  dcubt-which,  as  he  had  sold 
“  never  existed  onywoy-in  the  case  <f  such  an  Incident 
2  which,  if  it  had  nrt  happened,  he  could  certainly  never 
have  had  any  dcubt  was  a  fabrication  is  an  interesting 
:4  point,  on  cross-exaninoticn  by  the  prosecution,  nere¬ 
is  !ver,  ..dniral  SHIU.D..  said  that  when  he  first  hoard  of 
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the  mettor  from  Admiral  HAGANO  ho  "did  not  irarned- 

1 

lately  become  incensed." 

«0.  How  long  did  it  take  you  to  become 

3 

0 

4  incensed? 

"A.  After  investigating  the  matter  and 
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trying  to  call  back  my  memories  on  this-  point,  as 
well  as  ascertaining  the  recollections  of  other 
members  who  had  boon  present  at  the  Liaison  Confer¬ 
ence,  it  became  clearly  apparent  that  TOGO  was  not 
telling  the  truth  and  therefore  it  was  but  natural  ^ 
that  for  the  sake  of  the  Navy  I  should  become  incensed 
Not  at  all.  It  was  but  natural,  if  Nj?. 

TOGO'S  story  v,as  a  falsehood,  that  for  the  sake  of 
the  Navy  he  would  have  become  incensed  immediately 
upon  hearing  it  for  the  first  time— no  need  to  wait 
to  try  to  call  back  memories,  when  if  the  incident 
had  nevor  happened  he  must  have  known  the  falsehood 
at  once  for  what  it  was;  no  need  to  have  the  testi¬ 
mony  of  other  defendants  to  support  him  in  his 
defense  of  the  "honor  of  the  Japanese  Navy."  If  you 
ask  me  whether  I  have  seen  a  murder  committed,  I 
have  no  need  to  search  my  memory;  if  I  have,  1  cnn 
never  forget  it,  and  I  know  that  I  cannot  have  forgot 
it  if  It  happened.  Admiral  SHIMADA  would  know  that 
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if  over  the  honor  of  his  Navy  had  boon  murdered 
before  his  eyes,  ho  could  never  hove  forgot  it,  end 
need  not  search  his  memory  to  see  whether  ho  had. 

Far  loss  could  bo  have  any  interest  in  the  memories 
Of  others.  He  would  have  become  incensed  immediately 
upon  first  hearing  such  a  false  slander.  The  only 
explanation,  consistent  with  ordinary  human  nature, 
of  this  delay  in  becoming  incensed,  is  that  the 
admirals  did  not  become  incensed  until,  having  con¬ 
ceived  their  plot  of  destroying  all  record  of  the 
incident — the  SHDUDA  Plan-having  persuaded  or  in¬ 
timidated  all  others  having  knowledge  of  it  to 
"forsot,"  they  became  "incensed"  ton  or  fifteen 
minutes  before  going  to  tell  Hr.  TOGO  that  "he  should 
be  more  careful  about  the  truth,"  or  that  "it 
would  not  be  worth  his  while"  to  mention  the  matter. 

"113.  Many  other  circumstances  confirm  that 
the  ITO  incident  is  no  fabrication.  General  TOJO 
has  testified  that  the  Emperor  on  more  than  one 
occasion  enjoined  him  to  exercise  the  utmost  care  to 
insure  that  Japan's  declaration  of  -ar  should  bo^ 
deliver'd  prior  to  commencement  of  hostilities. 

Bo  reason  suggests  itself  for  the  Emperor's  having 
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sold  such  a  thing,  if  ho  did,  unless  he  had  heard  of 
he  Navy  High  Command's  proposal!  there  is  no  proof 
of  gratuitous  Imperial  exhortations,  in  other 
matters,  to  obey  the  law.  Admiral  SHIMADA  himself, 
moreover,  testified  to  a  curious  incident  which  can 
be  cxulaincd  on  no  other  hypothesis  than  that  of  his 
knowledge  of  the  ITO  Incident.  "Both  the  Navy  General 
Staff  under  Admiral  NAGANO  and  the  Combined  Jlaot 
under  Admiral  YAHAHOTO  swore  to  mo,"  he  testified, 
"that  the  provisions  of  international  law  would  bo 
observed  *  *  How  odd,  that  top-ranking 

admirals  of  the  Japanese  Navy  should  occupy  themselves 
-ith  exchanging  such  vows— unless  Admiral  SHIMADA, 
having  with  shame  boon  present  at  the  time  of  the 
ITO  Incident,  had  out  of  his  pride  for  his  Navy 
(the  genuineness  of  which  no  o-o  doubts)  and  his 
solicitude  for  its  good  nano,  the  extent  of  which 
this  whole  controversy  with  Ur.  TOGO  illustrates, 
extracted  from  them  their  assurance  not  to  do  that 

which  would  bring  disgrace  upon  it. 

Above  all,  Hr-  TOGO  had  testified  not  only 

to  the  ITO  incident,  but  also  that  Admiral  NAGANO 
had  stated  at  the  same  Liaison  Conference  that^thc 
Navy  "wished  to  carry  out  a  surprise  attack." 
t84.  If.  37010.-  - - -585.  TT-.-37714.  _  : 
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Jhis  hcs  never  boon  denied,  by  Admiral  SHP'ADA  or 
‘fnyono  else.  Admiral  SHU 'ADA  himself  did  not  deny, 

;t  tho  time  of  his  reappearance  as  a  witness,  that 
4.'dairal  NAOAHO,  in  tho  oourso  of  the  HAOAKO-SHIHUU- 
,1 OOO  conversation,  had  admitted  having  made  this  pro- 
sposal  to  tho  Liaison  Conference  but  had  said  in 
7(  ffoct  that  even  though  ho  had  so  proposed,  tho  ^ 
81‘arcign  liinistor  uas  not  obliged  to  assent  to  it. 
Vdnlral  SHIUeDA's  summation  devotes  some  argument  to 
io  ,hc  question  of  too  meanings  of  the  term  "surprise 
“attack  one,  an  attack  without  a  preceding  declaration 
“of  par}  the  other,  an  attack  achieving  taetleal  sur- 

_  1.  i _ - 


15  , rise."587  This  latter  is  a  purely  operational  matter. 
14 admiral  HAGANO’s  proposal  to  t.ho  Liaison  Con. oroneo 
15  ,s  tacitly  admitted  in  the  summation  to  have  been 
‘"made,588  but  is  contended  to  have  been  of  the  latter 
,g kind.  It  remains  to  be  explained  for  what  possible 
19  -eason,  if  i»  was,  it  -as  brought  up  at  the  Liaison 
20 Conference  at  all.  The  Liaison  Conference,  as  is 

21  jhown  by  all  the  evidence  in  the  case,  had  no  concern 

22  ,ith  and  was  not  permitted  knowledge  of  matters 
25  were  purely  of  military  operational  or  strategic 

24  J86.  Testimony  of  TOGO  (Tr.  357Ug715).  45420_30). 

„  187  •  Summation  of  SHIMADA,  a 
?88.  Id. ,  (Tr.  454-30). 
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concern.  Admiral  '’"’ANO's  ^ords  in  the  Conference 
could  not  have  referred  to  the  operational  question, 
v,hich  he  would  never  have  hinted  to  that  body;  it 
could  have  meant  only  the  same  thing  as  Admiral  ITOfs 
attack  without  service  of  notification.  At  the 
Liaison  Conference  Admiral  NAGANO  was  participating 
in  decision,  not  of  operational  naval  problems,  but 
of  the  national  policy,  and  specifically  the  correla¬ 
tion  of  diplomatic  formalities  with  naval  operations; 
a  "surprise  attack,"  mentioned  in  such  a  context, 
can  only  be  an  attack  which  as  a  matter  of  national 
conduct,  not  of  naval  operations,  should  achieve 
surprise.  He  v/ould  not  have  mentioned  "surprise 
attack"  at  all  unless  it  had  relation  to  the  matter 
then  under  discussion,  commencement  of  war  and  its 
relation  to  service  of  a  declaration  of  war.  It  is 
submitted  that  this  consideration  alone  would  be 
conclusive  whether  the  ITO  Incident  had  real,  or 
only  fanciful,  existence. 

The  SKIMADA  Plan,  it  is  submitted,  has 
wholly  failed. 

114.  The  prosecution^  treatment  of  the  ITO 

589*  It T09°  (Tr*  35702);  TOJO  (Tr.  3639D, 
YAJ.AMOTO  (Tr.  26097),  and  SHDiADA  (Tr.  34818). 
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Incident  deserves  a  v/ord  or  two.  They  say  that 
"The  exact  details  of  this  controversy  need  not 
concern  us  here,  since  the  final  outcome  adopted  in 
accordance  with  the  proposal  of  this  accused,  was  to 
give  a  formal  notice  in  an  ambiguous  form  to  be 
delivered  immediately  prior  to  the  attack."^0  This 
bland  "the  details  need  not  concern  us"  is  a  curios¬ 
ity,  in  view  of  the  fact  that  the  l-\st  hope  of  proving 
a  conspiratorial,  a  criminal  or  an  aggressive  intent 
of  Hr.  TOGO’S  rests  on  proving  him  guilty  of  improper 
conduct  in  this  matter.  However,  the  prosecution 
proceed,  despite  this  professed  neutrality  toward 
the  controversy,  to  assume  "the  details,"  and  to 
[assume  them  contrary  to  all  the  evidence  in  the 
case.  Specifically:  The  "final  outcome"  was,  as 
we  have  seen,  not  "in  accordance  with  tho  proposal 

* 

of  this  accused,"  who  had  proposed  taking  the  usual 
and  customary  procedure  for  starting  a  war.  He 
never  proposed  the  giving  of  a  notice  in  "ambiguous 
form,"  which  would  not  bo  "usual  and  customary  pro¬ 
cedure"— nor  was  the  "final  outcome"  an  "ambiguous" 
notice.^1  His  proposal  was  not  to  deliver  the 
notice  "immediately  prior  to  the  attack";  for  he  did 

590.  Summation,  VT/J-34  (Tr.  41929). 

592.  Summation  for  the  Defense,  Section  "E" ,  "Some 


U  J.  .«9  WA  Ail 

(Tr.  42441-46). 
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not  know  the  time  of  attack  and  never  proposed  nor 
mentioned  any  hour  for  delivery  of  the  notice.  As 
ue  shall  see  later,  these  "details"  do  concern  the 
prosecution  vastly;  that  is  a  matter  which  we  shall 
examine  fully.  But  from  this  example  of  the  prose¬ 
cution's  methods  it  will,  I  believe,  readily  be 
recogni7ed  that  to  undertake  a  detailed  answer  to 
their  summation  against  Hr.  TOGO  individually  is  not 
possible  within  any  reasonable  limits  of  time  and 
patience.  That  summation  is  packed  with  this  type  of 
misstatement  of  the  evidence  a’nd  of  fact  in  every 
paragraph;  it  is  self-contradictory  and  is  in 
contradiction  of  the  genera?  summations  on  the  same 
topics;  it  is  filled  with  Inferences  purporting  to 
be  drawn  from  evidence  whioh,  when  turned  to,  is 
often  squarely  opposite  in  effect  to  that  which  it 
is  stated  to  have.  It  is  irresponsible  and  prejudicial 
in  effect  if  not  in  intent.  I  shall  have  to  leave 
the  matter  with  this  blunt  statement;  as  tine  does 
not  permit  of  pointing  out  each  of  these  details, 
neither  is  it.  permitted  by  the  endeavor  to  present 
with  clarity  the  real  issues  of  the  case.  If  the 
Tribuna?  has  any  doubts  in  the  matter,  a  brief 

591.  Summation  for  the  Defense,  Section  "E" ,  "Some 
Questions  of  International  Law,"  Section  16, 

(Tr.  42441-46).  _  _ 
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investigation  of  the  summation  in  question  v/ill 
soon  dispel  them.  Henceforth  I  shall  continue  to 
treat  of  v/hat  the  evidence  shows  in  regard  to  the 
issues,  referring  to  only  the  substantial  points 
posed  by  the  prosecution's  summation;  that  document 
neither  v/ill  withstand  investigation  nor  is  deserving 
of  refutation. 

The  type  of  notice  and  the  time  for 
its  delivery  having  been  decided,  there  remained  the 
question  of  its  contents.  "The  exact  time  on  which 
the  final  notification  to  the  United  States  should 
be  delivered,"  say  the  prosecution,  following  t’re 
lead  of  some  of  the  defendants,  "was  loft  by  the 
Liaison  Conference  to  the  decision  of  the  accused, 
together  with  the  High  Command."^'2  ,That  was  done 
more  specifically  is  in  evidence  through  the  testi¬ 
mony  cf  several  •’itnes/es,  and  again  is  disputed  by 
no  one.  As  we  have  seen  above,  the  question  of  the 
time  of  delivery  had  come  up  when  the  Navy  High 
Command  had  agreed  to  service  of  a  notification  in 
Washington.  To  return  to  Mr.  TOGO'S  testimony  for 
the  full  account: 

"Upon  the  onening  of  the  following  Liaison 
Conference  Admiral  ITO  announced  that  the  Navy  had 


<  > 


no  objection  to  delivering  the  notification  of 
termination  of  the  negotiations  in  Washington,  and 
requested  that  the  notice  be  delivered  at  12:30  p.m., 
7  December,  Y/ashington  time.  No  one  opposed.  I 
inquired  whether  that  *'ould  leave  a  sufficient  time 
before  attack,  and  ho  said  that  it  would.  *  *  *  It 
was  therefore  so  agreed. 

The  time  for  delivery  was  thereafter  changed 
from  12:30  to  1:00  p.m.  In  Mr.  TOGO'S  words,  again: 

"In  the  afternoon  of  5  December  the  Vice- 
Chiefs  of  Army  and  Navy  General  Staffs,  General 
TANABE  and  Admiral  ITO,  called  on  mo.  Upon  entering 
my  office  Admiral  ITO  stated  that  it  was  the  desire 
of  the  Fifth  Command  to  postpone  delivery  of  the 
final  note  in  Washington  from  12:30,  as  previously 
agreed  upon,  to  1:00  o'clock,  and  asked  my  consent, 

I  feared  that  the  time  between  notification  and 
attack  might  be  made  too  short,  and  asked  why  the 

•  4 

change  was  desired.  Admiral  ITO  said  that  he  needed 
the  postponement  only  because  of  his  own  miscalcula¬ 
tion  of  the  time.  General  TANABE  said  that  the 
Army's  operations  would  commence  after  those  of  the 
Navy.  I  asked  ho*;/  much  time  was  needed  between 

593.  Tr.  35716:  sec  also  testimony  of  IIUTO 
(Tr.  33174)  and  TANABE  (Tr.  35569). 
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notification  and  attack,  but  v/as  told  that  the 
operational  plans  were  secret  and  could  not  bo  dis¬ 
closed.  I  then  insisted  on  knowing  whether  the 
proposed  arrangement  left  an  adequate  time  before 
the  attack,  and  upon  receiving  Admiral  ITO's  assur¬ 
ance  that  it  did,  I  agreed  to  the  change.  *  *  *  The 
agreement  to  change  the  time  was  reported  to  the 
Liaison  Conference  by  Admiral  ITO  on^thc  6th.  ko  one 

opposed  this,  and  it  was  approved. 

The  facts  of  this  meeting  arc  confirmed  by 

the  testimony  of  General  TANABE,  one  of  the  two 

regular  attendants  at  the  Liaison  Conferences  of 

those  days  not  a  defendant  here*,59^  the  report  of 

Admiral  ITO  to  the  Liaison  Conference,  by  the  testi- 

596 

mony  of  General  lUTO. 

In  this  state  of  the  facts,  what  can  bo  the 
meaning  of  the  language  that  "the  time  for  delivery 
was  left  by  the  Liaison  Conference  to  the  foreign 
Kinistcr  and  the  High  Command"?  There  seems  to  bo 
an  implication  of  consultation;  but  all  the  evidence 
is  that  the  time  was  fixed  by  the  Naval  High  Command, 
first  actually  in  the  Liaison  Conference,  then  as 
changed  presented  to  the  foreign  Minister  for  his 

*94.  Tr.  35721-22. 

595.  Tr.  35569-70. 

596.  Tr.  33171, _ _ _ _ 
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approval,  end  finally  approved  by  the  Liaison 
Conference.  It  is  Idle  to  talk  of  consultation-far 
more,  as  the  prosecution  do,  of  the  Foreign  Minister  s 
having  been  "appointed"  by  the  Liaison  Conference  in 
connection  with  fixing  the  timo-whon  the  Foreign 
Minister  could  get  no  more  definite  answer  concerning 
the  time  between  notification  and  attack  than  that  it 
would  be  "sufficient"  or  "adequate."  Ho  had  nothin, 
to  do  with  fixing  the  tines  ho  did  not  consult  over 
It,  the  situation  is  precisely  what  Admiral  SHUSADA 
himself  thrice  admitted:  that  it  as  the  N,.v/ 

"demand"  which  was  presented  to  the  Foreign  Minister 
for  his  approval.597  It  was  not  he  to  whom  the  time 
was  a  vital  matter,  it  was  the  Navy,  for  whom  it 
involved  operational  problems,598  it  was  not  he,  but 
the  Navy,  who  had  demanded  in  the  Liaison  Conference 
that  the  noto  bo  delivered  as  late  as  possible. 
Certainly  the  v0roign  ’Sinister  would  not  bo  tho 
party  interested  in  late  or  otherwise  irregular 

delivery. 

Il6.  Tho  prosecution's  purpose  in  "appoint 
lng"  Foreign  Minister  TOCO  one  of  a  committee  to  fix 
the  time  of  service  of  the  notification  in  Washington 

|98‘.  Testimony*  of^TOGO  (Tr.  3WWti6>’ 

599 .  Towtlnonv  of  HUTO  (Tr.  3317.yJ-* — - 


■.  .  *• 


a 

/ 


47,876 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


is  to  convict  him  of  negligence  or  malice  in 
connection  with  the  fact  that  delivery  of  the 
notification  was  not  made  until  after  the  war  had 
commenced.  The  argument  involves  first  the  assump¬ 
tion  that  Foreign  Minister  TOGO  knew  not  only  the 
time  at  which  it  was  planned  that  the  war  would 
commence,  which  was  to  have  been  with  the  Pearly 
Harbor  attack  at  1:25  or  1:30  Washington  time,  but 
as  well  the  actual  time  at  which  the  first  attacks 
on  territories  in  various  parts  of  Asia  would,  y 
by  error  or  violation  of  orders,  in  fact  take  place. 

It  then  involves  maintaining  the  contention  that— 
contrary  to  his  own  denial  and  the  implications  of 
every  word  of  evidence  in  the  case  concerning  the 
methods  and  attitude  of  the  High  Command-Mr.  TOGO 
was  advised  when  the  attack  would  occur.  The  prose¬ 
cution  go  further,  and  half-assert  the  remarkable 
proposition  that  he  must  have  known  the  place  of 
attack,  Pearl  Harbor-a  matter  so  secret  that  mention 
of  it  was  cut  out  of  the  Navy's  top  secret  operational 
orders  before  they  were  circulated  among  the  highest 
naval  officials,^01  so  secret  that  it  was  not 

6o°-  ‘gsrastSSEs^ 

601.  Ex!  1252((Tr.411193),  P.  7,  (not  read). _ 


r  disclosea-To-img-sirpreine  we; r 


by  ,n  the  evidence  to  have  been  known  to  no  cabinet 
ministers  except  those  of  War  and  Navy.  The 

"evidence"  which  the  prosecution  consider  to  prove 

.  __  604  V4r<?t  that  immediate - 
these  points  is  most  amusing.  Firs  , 

ly  after  the  attack  on  Pearl  Harbor  Admiral  OKA 

reported  it  by  telephone  to  Hr.  TOGO;  "and  there  is 

no  evidence  to  show  that  this  telephone  call  one  hour 

after  the  time  set  for  delivery  of  the  note  evoked 

any  surprise"!  The  burden  being,  naturally,  on  the 

defendant  to  prove  his  surprise.  The  prosecution  did 

not  cross-examine  Mr.  TOGO  about  his  surprise.  Seconi, 

that  General  TOJO  "stated  that  when  the  accused  came 

to  see  him  with  President  Roosevelt's. message,  he 

mentioned  that  it  was  already  too  late  because  at 
that  very  same  time  the  Japanese  planes  were  taking 
off  from  the  carriers";  from  which  words  the  Foreign 
Minister,  presumably,  is  to 'be  supposed  to  have 
deduced  where  the  planes  were  going  and  when  they  j 

’  would  arrive.  General  TOJO  did  not,  of  course, 

testify  as  he  is  here  quoted;  he  testified  to  having 

'  said  that  he  "was  afraid  that  by  this  time  the  plan 

b 

602.  Tr.  36331*  _nrr.  ■a*)702) ,  TOJO  (Tr.  36826, 

603.  VmaSa (Tr!  34?|)  aid  TANABE  (Tr.  35*9). 

5  604.  Summation,  Wt-35  (Tr.  41932-34). 
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would  be  beginning  to  take  off")  Mr*  1000  in  any 
event  denied  that  there  vms  such  a  conversation  at 

all.605  Third,  "the  Foreign  Ministry  acted  for  the 
military  authorities  in  obtaining  the  military 
information  regarding  the  Pacific  area  in  general 
and  Pearl  Harbor  in  particular  just  before  the  out¬ 
break  of  war" )  and  while  admittedly  there  is  no 
evidence  that  the  Foreign  minister  ever  knew  of  such 
activities,  the  information  was  seen  by  his  sub¬ 
ordinates,  wherefore  apparently  he  should  have  known 
that  Pearl  Harbor  was  to  be  attacked— as  well  as, 
by  a  oarity  of  reasoning,  Batavia,  Panama,  Seattle, 
Vancouver,  Portland  and  other  points  which  were  not 
in  fact  attacked.606  This  routine  of  foreign  offices 
throughout  the  world  is  so  well  known  that  no  answer 
la  needed  to  the  argument  that  it  is  proof  of  know¬ 
ledge  by  the  Foreign  Minister  of  "hen  and  where  war 
would  begin,607  nor  to  the  several  misrepresentations 
of  the  evidence  contained  in  the  paragraph. 


IS:  ?^t3imw13f'YAKAKOTO  (Tr.  26107), 
607.  Ibid. 


ny  doubt  in  the 


117.  There  can  scarcely  be 
Tribunal's  mind,  we  suppose,  of  whether  any  civi¬ 
lian  cabinet  minister  was  permitted  knowledge  of 
these  jealously-guarded  secrets  of  the  High  Commend. 
The  curious  pert  of  the  prosecution's  tortured  at¬ 
tempt  to  prove  knowledge  is  thet  in  the  end  they 
admit  that  it  is  immaterial.  "It  is  sufficient," 
they  say,  "thr.t  he  did  know  there  was  to  be  on  at¬ 
tack  within  a  snort  time  rftcr  the  hour  fixed  for 

608 

the  delivery  of  the  note."  Here  we  con  agree; 
of  course  he  know  thet  —  he  would  heve  been  en  im¬ 
becile  not  to  have  deduced  it  —  end  his  knowledge 
of  it  has  no  beering  on  any  issue.  So  long  es  he 
was  assured  in  his  own  mind  that  there  would  be  a 
lapse  of  time  before  attack,  he  would  have  been 
guilty  of  no  crime  even  if  he  himself  had  set  the 
time,  in  view  of  the  fact  that  international  law 

has  been  content  to  leave  it  sufficient  that  any 

6C9 

period  of  time  whatever  elrpse. 

That  Hr.  TOGO  was  however  satisfied  in  his 
mind,  and  reasonably  so,  the t  there  would  be  a  con¬ 
siderable  interval  between  notification  and  attack 
is,  it  is  submitted,  clear  from  the  evidence.  He 

iWW-35,  Tr.  41,934 

*  *  _  #  ^  i  * _  nr  II 
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Summation  for  the  Defense,  Section 
"Some  Questions  of  International  Law", 
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has  testified  in  his  affidavit  that,  knowing  opin¬ 
ion  of  international-law  experts  to  be  that  evc-n 
one  minute  would  suffice  for  compliance  with  the 
Hague  Convention  providing  for  the  giving  of  notice, 

he  was  satisfied  "that  if  a  period  of  at  least  an 

6LJ 

hour  verc  allowed"  it  would  be  sufficient  .  He 
was  never  told  by  anyone  whether  the  time  to  elaose 
would  be  am  hour,  or  more,  or  less;  his  one  at¬ 
tempt  to  learn  the  fact  v/f  s  met  with  the  rebuff 

from  Admiral  ITO  th; t  it  was  an  operational  secret 

611 

which  could  not  be  divulged  to  him  .  In  each  in- 
stnnse  when  the  Navy's  demand  for  delivery  at  a 
given  tiem  v/rs  presented,  however,  the  Foreign  Min¬ 
ister  had  requested  assurance  from  Vice-Chief  of  the 
Naval  General  Staff  ITO  that  there  would  be  a  "suf¬ 
ficient"  or  an  "adequate"  time,  and  that  assurance 

612 

was  in  each  instance  given  to  him  .  In  view  of 
;he  fact  that  a  n.  val  general  staff  preparing  to 
initiate  the  hostilities  of  war  woild  naturally 
study  the  questions  of  procedure  — p  in  addition  to 
which,  as  they  hive  repeatedly  shown  by  evidence 
and  contended  by  argument  here,  the  Japanese  Navy 
leaders  were  specif  lists  on  the  subject  of  interna tiona.1 

(610,  Tr.  35,723 

611.  Tr.  35,722 

612.  Tr.  35,716,  35,722) 
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lew  relating  to  war  --  the  Foreign  Minister 
cannot  be  considered,  cs  ho  is  suggested  to  hove 
been,  negligent  in  accepting  that  assurance  in  l 
matte;  in  which  he  was  entirely  nowerlcss  to  make 

himself  better  informed. 

Kis  own  concept  of  what  would  amount  to  a 

"sufficient  time"  being  that  on  hour  or  more  would 
suffice,  he  gave  further  explanation  in  cross-examin¬ 
ation  of  why  he  had  thought  that  there  v;ould  be  that 
much  or  more  time  in  this  instance.  The  note  was  to 
be  delivered  at  3  a.m.  Tokyo  time.  "I  felt,"  he 


said:  f 

"that  it  would  be  1 1  least  one  hour  after  the 

note  was  delivered  that  hostilities  would  com¬ 
mence  and  that  probably  it  would  be  two  hours 
or  more  before  hostilities  actually  commenced." 
Asked  to  explain  why  he  thought  so,  ho  sc  id  that  in 
the  Liaison  Conference  of  late  October  the  High  Com¬ 


mand  had  been  speaking  of  operations  in  "the  South¬ 
ern  area",  end  in  connection  with  such  operations 
had  mentioned  that 

"down  was  a  very  suitable  time  for  the  oocning 

of  hostilities.  Tint  is  to  say,  they  said 

(613.  Testimony  of  YANO,  Tr.  36,456-57,  TAKATA 
Tr,  27,360-61,  and  SHIBi. ,  Tr.  33 >324-2 5. 

614.  Tr.  35,912)  _ _ 


47,882 


that  it  would  be  most  suitable  fn id  effective 
if  lend inf  operations  could  bo  conducted  in 
this  area  r.t  devm.  And  when  they  referred  to 
.  .  .  such  subjects,  I  ups  assuming  thrt  they 
were  spceklic  r.bout  ISrlcya,  the  Philippines  mo 
other  points  in  that  part  of  the  world,  hs  there 
was  not  much  difference  in  time,  that  is,  dif¬ 
ference  in  hours  between  this  area  which  I  had 
just  snoken  r.nc'.  Japan,  I  thought  that,  if  my 
landing  operations  were  to  take  place  at  about 
dawn,  the  opening  of  hostilities  would  be  taking 
place  shortly  before  then.  Spcrkinr  in  terms 
of  Japanese  time  .  .  .  one-  p.m.  in  Washington 
was  about  three  in  the  morning  in  Japan,  and 
so  I  considered  that  it  would  be  some  time  af¬ 
ter  this  hour  that  hostilities  would  be  commenc¬ 
ed.  And  so,  if  hostilities  were  to  be-  commenced 
just  shortly  before  dawn,  then  I  thought  that 
would  be  around  five  o'clock  or  a  little  after 
that,  and,  therefore,  hostilities  would  commence 
two  hours  or  maybe  a  little  longer  *.  fter  ihat^ 
after  the  time  of  three  o'clock  Japan  time" 

It  is  difficult  to  know  whr.t  more  a  civilian  minister, 

in  this  situation,  could  do  to  reassure  himself  than 

(615.  Tr.  36,141-42.) _ _ _ 
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thus  to  moke  his  deduction  from  the  lnformetion 
available  to  him.  He  could  certainly  do  no  more 
then  he  hed  done  to  insure  the  t  the  time  would  be 

sufficient. 

»S  significant  of  Mr.  TOGO'S  leek  of  know¬ 
ledge  of  the  short  time  which  *hc  (levy  hed  ectwlly 
scheduled  to  elepse  between  notlficetlon  end  at¬ 
tack,  his  reproaching  of  Admiral  ITO  after  the  com¬ 
mencement  of  the  war  should  be  considered.  Having 
learned  that  the  attack  on  Pearl  Harbor  ted  taken 
place  less  than  half  an  hour  after  the  tl.’.e  for 
,  which  delivery  of  the  note  had 'been  scheduled, 

,  «e  few  days  after  the  outbreak  of  the  war  when 

Vice-Chief  of  the  ilavol  General  Staff  ITO  ex¬ 
plained  the  matter  to  me  I  protested  to  him 
6  thi.t  if  the  ettcclK  wrs  to  follow  so  soon  on 

I  the  notification,  I  saw  no  reason  for  the  Navy 

«  to  have  objected  to  notification  in  the  first 

9  place.  His  reply  was  evasive  —  to  the  effect^ 

0  that  "I  am  sorry  for  you;  we  cut  it  too  fine"  . 

II  In  the  middle  of  December  1941  Hr.  TOGO  had  mentioned 
!2  to  General  TAMA  Ryuklchl,  who  testified  to  tte? 

!3  fact  this  incident  of  his  rebuking  Admiral  ITO  . 

24 

(616.  Tr.  35,725 

25  617.  Tr.  35,546-47) 


/ 


.  TOGO  knew  when  the  ettreK  who  ^  . . 

;ed  it  to  be  within  f-  very  few  minutes  ff- 

,  in  Washington. 

L18.  Lastly,  the  question  of  responsibility 
intents,  the  wording,  of  the  final  note 
ouchcd  upon.  Vo  hrve  seen  thet  the  mlll- 
Coramtnd  were  responsible  for  its  form  -  e 
off  of  ncgotlf  tlons  -  me  for  the  time  of 
ery ;  that  they  controlled  its  contents  is 
i  to  have  been  proved  by  the  evidence.  The 
n.  F.urcou  tlrector  YA.1AH0T0,  thus 


to  the  Lie i son  Conference,  other  . - 

p,  rticipents  in  the  Unison  Conference,  hr.vt  effirmed 

the  fret619.  It  is  lndubitcble  if  anything  ccn  be 

tint  the  octucl  drafting  of  the  note  wes  the  Joint 

work  of  Army,  (levy  end  Foreign  Ministries.  This 

wr.s  remitted  by  Control  TOJO,  who  sold  that 

ii the  notification  wis  drafted  by  the  sccre- 

tr.ries  in  accordance  vith  the  intentions  end 

desires  of  the  Ministers*  end  the  fret  is 

that  the  completed  draft  rs  proposed  to  end 

discussed  at  the  Liaison  Conference  on  the 
620 

4th  of  December 

In  this  stete  of  the  record,  the  prosecution 

ht.vc  adopted  t.  rcmcrkcblo  position.  It  is  this: 

••The  drafting  of  the  find  note  to  the  Unitcdjtetcs 

wts  done  princrlly  by  V  reign  Minister  TOGO."  Mo 

contention  is  node,  neturelly,  th.t  he  did  not  ep- 
.  .r.  •.  there  is  on  the 


t.  declrretion  of  wrr  rrr.mst  ““"622 

Pritein  (Present  Roosevelt's  estimate  of  it  ). 

The  two  countries  rrc  mentioned  toother  end  (r.llow- 
inr  for  th.  fret  thrt  there  hrd  been  nofotirtions 
with  the  United  S totes  end  none-  with  Britcin)  treeted 
r llke$  the  lrnr.ur.fC  of  the  document  is  such  rs  Eov- 
ernments  htbitur.lly,  in  Justificrtlon  of  their 
course,  ste*c  rs  the  mutter  of  inducement  in  doclrro- 
tions  of  wrr.  Now,  it  will  be  remembered  thet  the 
orifinrl  drrft  hud  been  oreorred  by  the  Forcif-n  llln- 
istry,  which  hed  concnccd  work  on  it  severrl  drys 
before  the  Llrison  Conference  rfter  ^December  "'hich 
decided  the  form  thet  it  wes  to  trkc  !  end  here  is 
.he  strongest  possible  proof  thrt  the  Foreign  Minis¬ 
try  hud  sup'-osed  in  prcprrinr  its  dr:  ft  th-t  it  u.  s 

^  nn  of  wrr  in  conventions! 


form 


:',ing  prregrcph  to  thct  cffoc  *• 
whr  tcvt.r  mr.y  hove  been  there  orir- 
pts,  the  nrturc  of  which  is  not 
violence,  were  rardc  by  the  military 
;he  be  sic  drrft  stands  rs  it  we  s 
^ccl,  rs  t.  declcrfrtion  of  wrr.  It 
Mention  of  the  Foreign  Ministry  to 
r'vnr eti  tion  thct  it  would  be  re¬ 
declaration  of 
t  of  the  Lie is on 
Foreign  Ministry 


deliver,  end  its 
quired  to  deliver,  c  < 
wer.  Thct  it  did  not 
Conference's  decision,  not  of  thc 
j.r  the  Foreign  Minister' s  action. 

119.  These  cit toils  of  t 
time  for  delivery  of  the  find  note  ere  those  ,hicn 
the  nrosccution,  somewhat  earlier,  s.  1<?  n^cd  n 
coneern  us."  The  wry  in  which  they  do  concern  the 
I  prosecution  mirhtlly  become  apparent  when  we  reed 
on  in  their  summation  to  ler.rn  thct 

"It  may  be  true  that  the  text  of  the  find 
note  wes  eporoved  by  the  Lieison  Conference 
ctr>  that  its  contents  were  reported  to  the 
Cabinet  without  opposition.  However,  the 

.....  .v.4.  trial  is  void  of  any  sufpestion 


different 


thrt,  hr  d  the  r.ccu^u  * - 

ly  worded  document,  it  would  have  encountore 
serious  opposition  from  either  the  Lie  Ison 

Conference  or  the  Ccbinct"  • 

record  of  this  triel  on  the  contrrry  ^oun^s  « 

cnee  thrt  the  Foreign  Minister  wrs  absolutely 

luded  by  Liaison  Conference  action  from  submit- 

.  ,ny  "differently  worded  document",  in  the  sense 

mc  of  difference  in  substcncc  rather  then  mere, 

i j  .--t" inlv  hive  encountered 
jseology.  He  would  certe  iniy  n 

k  rfter  the  Licison  Conference 
ious  opposition  i-  1 

hrrrkinp  off  of  negoti- 
docided  thrt  only  the  brer.kinp 

ons  wos  proper,  he  hrd  submitted  r.  conventions 

larrtion  of  wrr.  He  would  ccrtcinly  have  met 

.  .  if  the  Lirison  Conference 

h  cn?ry  resistencc  i*  » 

;ir?  decided  to  serve  in  Washington  n  declcrrtion 
mg  only  SO  fer,  he  hrd  presented  to  it  for  its  r 
ovrl  r,  doclrretlpn  of  wrr  to  be  served  upon  the 
vernment  of  Greet  Britain.  The  mein  body  of  the 
,te  even  rs  it  wrs  finolly  aorrovod  shows  whet  r 

Lfrcrently-worded  document  the  Foreign  Minister 

juld  hrve  pr,  sented  hrd  he  not  been  limitee  by 
foison  Conference  decision  in  whet  might  he  done. 
hrt  m  odd  spectacle  would  be  that  of  a  fore  gn 
...  _ +  SVM-'U,  Tr.  41,929) 


V 


hr v inf  only  fiw  ‘ 

,  upon  giving  no  notice  r.t  nil  won 

livery  of  o  notification  discon- 
thc  United  Stntcs,  should 
dcclrrrtion  of  wrr  fgeinst 
rnd  Greet  Britr.ini 

I  fear,  your  Honors,  that  my  discussion  of 
tolls  in  connection  with  the  final  Jr-cncsc 
the  Initod  Stntcs  may  hr vc  become  tedious.  1 
.t  it  necessity  to  treat  it  so  extensively  - 
,  more,  indeed,  could  be  sold  of  whet  is  in 
3rd  on  this  rarttcr  —  becrusc  I  fed  the  t  wit 

rcct  rnd  complete  understanding  of  the  subject 
ponslbility  end  liebllity  of  Mr.  TOGO  cnnr.ot 
icrly  decided.  Very  much,  there  cm  be  no 
>f  it,  of  the  prosecution's  cesc  inst  him 
I.  rbout  this  on,  Point  -  both  l«««llyf  in  the, 
chrreed  with  hevinp  been  responsible  for  r.r- 
f  treacherous  attack,  in  violation  of  inter- 
-1  lew  and  of  com,., on  decency,  upon  the. 

“  and  in  that  the  fact  of  a  note  from.  Japan's 
B  Ministry  having  been  served  upon  the  Vnitec 

5  after  hostilities  were  actually  In  oropress 

Minuter  of  thrt  Ministry  ? 
ref  ted  rgr.inst  the  Minister 

.  ....  he ve*  utilized  to  the 


minister  who, 
the  insistence 
r.grcc  me  nt  to  the  dc 
tinuing  negotiations  with 
rerort  brek  o  drift  of  c 
the  United  Str.tcs 


Strtes 
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him.  on  the  other  bond,  some  of  our  eodefenoents  ^ 
hr vc  attempted  to  utilise  the  seme  frets  - 
cope  from  responsibility  for  Jopen's  foreign  roe-  , 
tions  end  her  commencement  of  hostilities.  1  -* 
w  to  discuss  this  question  of  responsibility.  « 
first,  the  defenders'  contentions. 

THE  preside  iff :  .*•  **«•  r€0<;ss  ?or  f 

minutes. 

(thereupon,  ct  1445,  t  recess  «> 
token  until  1500,  efter  which  the  proceed¬ 
ings  were  resumed  os  follows:) 


25 


SOURT:  The  International 

e  Far  East  is  now  resumed. 

ulajor  Blakeney. 

Page  253,  Section  120s 
;ion  was  Poised  a  few  pages 
thr  man coverings  of  Mtrtral 
Lth  the  ITO  Incident.  These 
n  connection  with  their  bear- 
suoject.  So  far  as  the  HO 
the  matter  is  as  I  have  said 
,ance  to  *r.  TOGO  except  as  it 
r.  V<e  have  seen  that  there  is 
fnhri noted  the  Incident ^  ^ 


V 


r.  TOGO. 

other  hand,  the  reasons  Uipcllins  *d- 
l0  rush  to  the  resoue  of  the  tlaval 
,e  on  the  venture  even  that  last 

his  credibility,  are  plain 
to  the  larger  ouestion.  This 
more  elaborate  than  that 
the  defendants,  of  trying  tQ  be 
ponsibility,  as  a  powerful 
Conference,  for  the  control  of 
by  the  militarists.  Various 
in  this  game,  and 
sc  of  their  part  in  the  manage- 
alrs  through  the  nc-dlura  of  the 
by  saying  airily,  "diplomatic 
irse  the  responsibility  of  the 
This  pathetic  attempt  to  evade 
exp .sed  by  every  page  of  the  record 


niral  SfTIi'*AuA 
High  Command, 
of  his  prized  possessions, 
enough.  They  relate 
i s  the  Admiral ' s  way , 
adopted  by  most  of 
rid  of  his  share  of  res 
member  of  the  Liaison 
Japanese  foreign  affairs 

vv,*.  ^rfe-ndants  have  joined 
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_ — - - — - - -  fix  the  tcrias  upon 

1  minister  could  at  his  um  .  fron  china* 

which  Japanese  troops  would  he  *«*"»■» 

n  t:  suggest  that  he  could  have  given  to 

Do  t  suggts  would  not 

States  the  undertaking  that  Japan  would  or  wou 

(.  American  involvement 

in  certain  clrcunstcncos  of  America 

— *• 

^rtrvf crouce  ot  ^  1 

M  3nd  order  withdrawn  fron  southern 

„  High  Coonand,  and  o.  -  dlspatohod 

t  French  Tndo-China  the  troops  which  M 

2  thither  in  accordance  with  that  decision.  * 

C  ana  Question  of  ecuallty  of  commercial 
13  nlflcance  of  the  cu  b  ln„  on 

,  pacific  area  was  its  bean  ^ 

n  opportunity  In  the  Paclf  „  b_ 

15  aecess  to  nllit«y  strategic  resources. 

-  lots  for  Study"  of  the  liaison  Conference 
»  mated  by  those  of  military  interest, 

18  Questions  are  Included  are  not  cou-ittc  o 
15  Foreign  ministry  alone,  but  arc  “to  be  s  u .  6 

»  „  anrt  Foreign  ministries  and  High  Command 

War,  N„vy  a  interference  In  diplomacy  fron 

21  "There  was  no  interim 

22  j  ni  strv"^  No  defendant  has  de- 

outside  the  Foreign  ministry  flo. 

H  mod  that  the  Liaison  Conference  of  October 

: ». «.  ■-»»  “  •“*“  “i“" 

626. .  Exhibi t_13#_  _C Tr ^  11 , 523 - 


at  alii  none,  nas 
very,  5peclfl=  terns  which 

,v,ord  to  his  ambassador 
further  negotia- 
of  discussion,  but 
Conference.  The 

Lons  by  the  Liaison 
the  High  Command;  at 
4-v>  T  A  n  Ison  Confer1 


negotiations  with  *aerl“’ 

but  all  agree,  that  tn 
the  Foreign  minister  night  fo 
1„  the  United  States  as  natter  for 
tlons  were  the  subject,  not  only 
of  the  decision  of  the  Liaison 
tlrae-liuit  was  put  on  negotlati 

the  instance  of 
Conference,  at  tne 

ihe  denand  of  the  High  Con,, and,  - 

,ncc  on  1-2  November  adopted  the  I 

c  which  would  be  pres 

ihe  propos  the  negoex; 

„cc  and  voted  that  a  failure  o 

then-  would  lead  to  a  decision  for  Wc.r 

based  on  then  ton  ^  ^  ^  ^  ulnlstry 

Liaison  Confe.  -  Unlted  states  c 

orlzed  the  presentation  o  h< 

1  »«B  "  when  It  secned  that  Proposal 
d62\  .  .  -at  of  the  diplonatic  tele 

1  all  important  ones,  being  senate  t 

including  an  *  ctaffs"  thr 

an4  Navy  ministries  -  -^29  ^  sc< 

Naval  Affairs  bureaus  ( 

Military  and  Naval  hi 

t  *  Keeper  of  the  Privy  beal  as  wel 
to  the  Lord  Keep  -  t 

the  Foreign  ministry  could  scarcely  cl,  ^ 

627.  Testimony  of  TOGO  (Tr.  35,70.)  a^ 

Ur.  26,023)  YAMkitiOTO  CTr.  25,908) 

*  KS  1S|  ~  ** _ 

Id.,  ir.  _ — 
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the  leading  part  In  diplomacy.  -CoilooU.^ 

Qent"  of  foreign  affairs  hod  done,  as  Hr.  TOGO  sa^ 
as  the  corollary  of  the  collective  responsibility 
of  the  Cabinet;  but  the  evidence  here  has  shorn.  In  a 
thousand  instances  how  much  nf  the  management  during 
the  Japanese- American  negotiations  was  that  of  still 
another,  and  an  entirely  Irresponsible,  body,  toe 
military  High  Command.  *r.  TOGO  gives  several 

I  examples  of  the  Ignoring  of  the  Foreign  Ministry  in 
matter's  closely  related  to  foreign  affairs  -  the 
issuance  of  military  occupation  currency  to  be  used 
In  foreign  countries,  In  the  spring  of  19*1 , 
consultation  with  the  Foreign  Ministry,  Lord  Keeper 
KIDO's  injunction  to  War  and  Havy  ..misters  only,  . 
upon  the  resignation  of  the  KONOh  Cabinet,  to  review 
the  cuestion  of  the  basic  national  policy  for  war  or 
peaces  many  others  are  Mnov^to  the  Tribunal  from  - 

the  evidence  and  fron  history. 

122.  The  position  of  these  defendants  is 

hopelessly  untenable.  Tbe  record  is  far  too  ..all  o 
the  clains  of  these  saue  defendants,  no.  asserting  the 


. 


undivided  responsibility  of  the  Foreign  Minxs^x 

of  their  intentions  and  actions  for 
of  diplonatic  natters.  Putting  aside  any 
consideration  of  Military  control  of  the 
v/e  v/ill  mention  as  exemplary  of 

execution  of  diplomatic 
management  of 
gainst  the  United 
back  to  Admiral 


diplomacy, 

settlement 
further 

national  policy, 
such  control  of  the  actual 
affairs  only  the  Liaison  Conference 
the  steps  for  conrenccnent  of  v/ar  a 
states  and  Britain  —  which  brings  us 
SHIi-ADA.  This  instance  is  the  perfect  example  of 
the  extent  to  which  the  real  management  of  the  sub¬ 
stance  of  foreign  policy  had  been  firmly  grasped  by 
the  Arny  and  Navy,  leaving  to  the  Foreign  Ministry 
the  bare  fores;  it  is  the  Host  Incredible  exaople 
of  the  efforts  to  shirt  responsibility.  In  connec¬ 
tion  with  these  formalities  for  commencement  of  hos¬ 
tilities  the  defendants  pretend  indifference;  ve  can 
find  statements  of  defendants  who  participated  in 
the  Liaison  Conforenco  that  "I  was  of  the  opinion 
that  the  problem  of  diplomatic  procedure  should 
naturally  be  carried  out  upon  the  responsibility  of 
the  Foreign  Office";  '  "it  was  ay  firm  belief  that 
I  could  rely  upon  tho  Knowledge  and  skill  of  the  For¬ 
eign  Minister  and  his  exports.  Consequently,  I  never 
615.  Testimony  of  0<CA  CTr.  33»4°1) 


o 


p^cdure  that  was  adopt ed_ 

war"  }°^  "I  <*ePended  ex“ 

of  the  Foreign  “*inls^®^" 
tification"; 
unavoidable  had  been 

technical  natters 
mister  bo  do  on  his 
that  all  proceed- 
ptional  law 
interest  in  these 
the  natter  was  ^ £ 

iible  officials." 

Of  a  Preuier 


until  after  the 
clusively  upon 

for  "understanding  of  that  last  no 
"once  the  decision  that  was 
reached,  all  these  core  or  less 
were  left  up  to  the  Foreign  « 
own  responsibility  in  such  a  way 
mss  would  be  in  accordance  with  Intern 
and,  therefore  I  did  not  have  nuch 

natters",  3  "I  —  °f  the  °Plnl°n 
conpetently  handled  by  the  respone 

But  who  were  they?  vh=t  ls  the  E< 
who  says  that  he  depended  exclusi¬ 
ve  of  his  Foreign  Minister  in  regard 
when  he  had  joined  with  all  other  atte 
aown  the  Foreign  minister's  suggestlor 
lowed  to  nonage  it  in  the  usual  and  ce 

ft:  KS5»  off  || 

li:  i:«  O  in  the  IMO  of 

affidavit  IrlTll 388-9«i  ^fdfscLfed  here. 

bare  conclusions,  an6  will  noT,  fchc  United 

Thus  the  generality  that  the  no^  notification  of 

emtes  "was  to  be  in  the-  mature  o.  a  n  was  to  r 

-war  blscd  upon  W^Son  a??er  haAdin8  the  notlflcnt 
serve  frecdon  oi  action  a  390)  is  patently  Genei 
to  the.  united  States"  was  done  when, 


V 


■J  ■ 


/  • 


1 


their  fir 


If  it  was 
the  knowledge-  ano.  sk 
not  rely  on  hin,  in£ 
in  what  should  V\ave 
v?ere  of  the  opinion 
procedure  shoulc.  n?. 

responsibility  of  t 

tell  the  Foreign 
he  flight  r.'iVce ,  tel. 

I  participate  in  the 

very  wording  of  i- 
iS  difficult  to  be 
oe  this,  when  ve  ■ 


IU  or  the  Foreign  Ulster, 
tead  or  overruling  his  .w..***. 
been  hie  ovn  field'  »  they 
tout  the  problem  of  diplomatic  . 
turally  be  carried  out  upon  the 
at  Foreign  ministry,  *.by  did  they 

nlster  v-hat  hind  or  communication 

hlu  when  to  deliver  It,  and 
drafting  and  revising  of  the 
,  ,.hat  do  these  people  meanl  It 

temperate  in  the  presence  of  such 
and  one  of  them  m  his  summation 


Otic  matters,  me,  - 
the  United  States  fell  '■'dthln 

-Si  the  government  left  the 
note's  construction  and  contents 

tcr  vlth  the  Navy  General  Staff 
th(;  time  element  of  delivery. 

has  just  ’  thc°notlf lcatloi 

ted  the  draft  of  tn  f  4  Decenb 
eci=lon°n  ^‘proposal  «.  aP- 
(ir.  36,339). 


It  was  carried  out  in  the  admission  or 
This,  from  a  man  who  admitted  that  his  subordinate  and 
his  subordinates  participated  in  preparing  the  note! 
V’ith  what  contemptible  pusillanimity,  now  they  see 
what  have  been  the  results  of  their  cunning  in  not 
allowing  the  Foreign  minister  to  do  his  duty  as  he 
knew  how  to  do  it,  do  these  militarists  souirm  and 
v/rithe,  trying  to  free  themselves  of  the  responsibil¬ 
ities  which  they  usurped! 

123.  These  defendants  were  bo  indifferent, 

no  uninterested  bystanders  when  the  procedure  for 
commencing  Japan's  war  against  America  was  under  dis¬ 
cussion.  They  could  not  be,  because  the  Liaison 
Conference  which  they  controlled  had  made  of  that 
auestion  of  procedure,  not  one  of  diplomacy,  but  one 
of  operations,  of  strategy.  They  had  made  it  so,  by 
their  support  of,  their  failure  to  reject,  the  Navy's 
insistence  that  it  must  be  such.  They  had  yielded  to 
the  Navy's  demand  that  it  must  have  the  right  to  make 
a  surprise  attack  against  the  United  States;  \.ith 
this  they  had  conceded  the  Navy's  right  to  determine 
the  form,  the  contents  and  the  time  of  delivery  of 
■r _ t.n  the  United  States.  No  one  of 
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them  has  claimed  or  can  claim  that  he  fought  in  the 
Liaison  Conference  for  starting  the  war  in  the  usual 
w  -  no  one  but  Foreign  minister  TOGO,  whom  no  one 
of  them  professes  to  have  supported  in  his  fight  for 
the  honorable  and  the  decent;  they  have  instead  at¬ 
tempted  to  flee  the  ground  and  escape  responsibility 
for  the  controversy  by  pretending  that  they  never 
heard  of  it.  They  were  there;  and  it  happened;  and 
they  did  not  support  him,  or  his  contention  would  have 
prevailed.  It  was  they,  eaually  with  the  dead  ITO, 
v/ho  limited  what  the  foreign  minister  might  do  to 
the  giving  of  notice  to  the  United  States  that  ne¬ 
gotiations  were  broken  off;  it  was  they  also  who  did 
not  permit  him  at  his  desire  to  serve  the  declaration 
of  war  which  he  urged  be  in  usual  and  customary  form; 
it  was  they  who  acquiesced  v/hile  the  Naval  High  Com¬ 
mand.  fixed  the  time  for  service  of  the  notification  • 
to  suit  its  operational  needs,  and  those  alone.  These 
are  the  "more  or  less  technical  matters"  which  one 
defendant  would  leave  to  the  Foreign  minister,  the 
'•problems  of  diplomatic  procedure"  which  another  is 
of  opinion  are  the  responsibility  of  the  Foreign 
Ministry.  Still  another  "was  of  the  opinion  the 
matter  was  competently  handled  by  the  responsible 
officials."  Yes,  the  responsible  officials;  but  who 


47,900 


a 


them  has  claimed  or  can  claim  that  he  fought  in  the 
Liaison  Conference  for  starting  the  war  in  the  usual 
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w  -  no  one  but  Foreign  minister  TOGO,  whom  no  one 
of  them  professes  to  have  supported  in  his  fight  for 
the  honorable  and  the  decent;  they  have  instead  at¬ 
tempted  to  flee  the  ground  and  escape  responsibility 
for  the  controversy  by  pretending  that  they  never 
heard  of  it.  They  were  there;  and  it  happened;  and 
they  did  not  support  him,  or  his  contention  would  have 
prevailed.  It  was  they,  eaually  with  the  dead  ITO, 
who  limited  what  the  foreign  minister  might  do  to 
the  giving  of  notice  to  the  United  States  that  ne¬ 
gotiations  were  broken  off;  it  was  they  also  who  did 
not  permit  him  at  his  desire  ta  serve  the  declaration 
of  war  which  he  urged  be  in  usual  and  customary  form; 
it  was  they  who  acquiesced  while  the  Naval  High  Com¬ 
mand  fixed  the  time  for  service  of  the  notification  • 
to  suit  its  operational  needs,  and  those  alone.  These 
are  the  "more  or  less  technical  matters"  which  one 
defendant  would  leave  to  the  Foreign  minister,  the 
'•problems  of  diplomatic  procedure"  which  another  is 
of  opinion  are  the  responsibility  of  the  Foreign 
ministry.  Still  another  "was  of  the  opinion  the 
matter  was  competently  handled  by  the  responsible 
officials."  Yes,  the  responsible  officials;  but  who 


are  they?  He  was  present  when  the  matter  was  "handled” ; 
he  voted;  he  has  no  doubt  who  are  responsible. 

How  can  a  foreign  minister  take  responsibility 
allowed  to  exercise  it?  Can  he  be  held 

documents  which  he  deliver! 
with  the  participation  o: 
them  their  busines 


when  he  is  not 

responsible  for  the  diplomatic 
when  they  are  drawn  by  order  and 
militarists  who  have  the  power  to  make 
When  he  doesn't  know  and  can  by  no  means  in  his  power 
learn  the  hour  set  for  war,  is  he  responsible  for  seeing 
to  it  that  a  declaration  be  delivered  a  given  time  in 
advance  of  that  hour?  These  are  the  questions  to  which 
the  defendants  must  give  a  satisfactory  answer  before  thej! 

can  be  relieved  of  responsibility. 

124.  We  have  discussed  the  matters  relating 

to  the  commencement  of  the  war  from  the  point  of  view  of 
responsibility.  I  should  by  no  means,  however,  wish  it 
,  to  be  thought  from  the  extended  treatment  which  I  have 

.  , _ J.V.  „  i-  1  a  flnv  attempt  to  shift  from  the 


others 


•'  <,x 
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forced  upon  him  by  any  means  easily  to  be  demonstrated 
vrong.  The  question  of  the  legal  effect  of  the  steps 
actually  taken  has  been  fully  discussed  in  another 
place,  where  ve  have  submitted  that  the  note  served 
upon  the  United  States  did,  even  as  limited  in  its 
contents,  amount  in  the  circumstances  to  a  declara¬ 
tion  of  war ;  that  the  tine  provided  for  its  delivery 
v?ould,  had  not  the  double  mishaps  of  the  late  deliv¬ 
ery  and  early  attach  intervened,  have  been  sufficient 
compliance  *ith  the  requirements  of  international 

Z  / 

law;  ‘and  that  those  mishaps  were  in  no  wise  thg^ 
fault  or  responsibility  of  the  Foreign  minister. 

The  situation  is  not  one  in  which  the  Foreign 
minister,  at  first  contending  for  what  was  proper, 
was  overruled  and  in  the  end  weakly  acquiesced  in 
that  which  he  regarded  as  improper.  He  has  testi¬ 
fied  that  his  feeling  vas  that  "after  a  hard  struggle 
I  had  succeeded  \n  stopping  the  Navy's  demand,  but 
had  stopped  it  at  the  ultimate  limit  of  international 
law."645  It  is  submitted  that  he  was  correct  in  his 
belief.  As  we  have  already  argued,  any  notification 
of  commencement  of  war  could  properly  be  dispensed 

643.  Summation  for  ttu  defense,  Seeticon  ''  "So 
Questions  of  International  Law,  ^§16-17  Ur. 

644.  The  Jafanosc-Araer  fcan  Negotiations,  §875“ 7b 

(Tr.  43,710-18) _ 
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with  if  his  belief  that  the  war  was  one  of  self- 
defense  vms  correct}  he  had  recognized  this  from  the 
outset,  but  had  '‘thought  it  better  in  every  way" 
that  the  usual  course  should  be  followed,  "even  in 
a  case  where  it  might  be  superfluous,  rather  than 
that  there  should  be  any  Question  of  Japan' s^good 
faith  observance  of  international  morality*  Find 
ing  himself,  however,  the  only  one  interested  in 
morality  or  in  Japan’s  good  name,  he  had  finally 
accepted  under  compulsion  a  course  which  ho  consid¬ 
ered  to  be  technically  correct,  if  undesirable;  but 
the  fact  that  he  had  disapproved  of  it  originally 
does  not  brand  it  as  legally  wrong  or  him  as  criminal 

for  swallowing  his  original  scruples. 

Aside  from  the  question  of  the  correctness 

of  the  course  planned  there  is  that  of  responsibility 

for  its  miscarriage,  which  resulted  in  delivery  of 

the  final  note-  to  the  United  States  after  hostilities 

had  conf.enced.  This  also  h;  s  been  fully  treated  in 

647 

our  general  summation,  to  which  it  will  suffice  o 
make  reference.  It  has  there  been  submitted  that  the 
delay  which  occurred  in  Washington  was  in  no  ray  the 
result  of  any  fault  of  the  Foreign  Ministry,  but  of 

646.  Tr.  35,718-19 

647.  Id2£.  fiii.  n644 
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the  grossest  negligence  of  the  Lnbassy  exclusively, 
and  that  no  exception  can  reasonably  be  taken  to  the 
Foreign  Ministry’s  arrangements  for  the  delivery.  So 
far  as  concerns  the  Foreign  Minister's  responsibility 
in  the  matter  it  might  be  pointed  out  that  the  making 

the  ordering  that  no 


of  arrangements  for  delivery 
typists  should  be  used,  for  example,  in  preparation 
of  the  final  copy,  a  point  so  much  relied  upon  by 
the  prosecution  —  was  the  responsibility  of  the 
officials  of  the  Foreign  Ministry  in  charge  of  adminis 
trative  detail,  routine  business.  Such  a  contention 
as  that  seemingly  made  by  the  prosecution,  that  the 
Foreign  Minister  is  personally  responsible  for  such 
an  order  as  that  no  typists  be  used  in  drafting  the 

I  • 

note  Ca  perfectly  normal,  natural  and' proper  ar¬ 
rangement,  by  the  way)  is  opposed  to  common  sense  and 
ignores  the  realities  of  \overnmental  life.  If  the 
prosecution  can  seriously  believe  that  the  foreign 
Minister  of  a  nation  about  to  go  to  war  is  occupied 
with  nothing  weightier  than  the  assignment  of  typist 
personnel  in  an  embassy  abroad,  it  is  submitted  that 
the  Tribunal  cannot  believe  it. 

125.  The  question  of  the  message  of  Presi¬ 
dent  Roosevelt  to  the  .Emperor,  sent  on  6  December  in 

mbassador  Grew 


V-a shington.  delayed  in  delivery  to 


<> 


•J  ■ 


and  finally  presented  to  the  ThDone  in  the  small 

hours  of  the  morning  of  3  December  in  Tokyo,  having 

648 

been  fully  discussed  in  another  summation,  it  is 
necessary  to  say  only  a  few  words  here  concerning 
it.  In  summing  up  against  mr.  TOGO  the  prosecution 
abandon  the  charge  --  which  is  supported  by  no  evi¬ 
dence  —  that  he  either  had  anything  to  do  with  or 
had  knowledge  of  the  delay.  The  position  now  is 
that  "it  makes  no  difference"  whether  he  knew  of  the 
dt^y,  because  he  hid  some  ten  days  earlier  rejected 
the  proposal  of  the  Ambassadors  in  Washington  “to 
the  sane  effect";  "the  apoeal  by  the  President  would 

not  have  been  acceded  to  or  even  acted  upon  by  him 

649 

even  if  it  had  not  been  r eceived  too  late;"’  The 
argument  already  referred  to  has  dealt  with  the 
Question  whether  the  "appeal  by  the  President"  — 
for  such,  rather  than  any  proposal  for  settlement, 
it  was  —  offered  any  substantial  promise  or  hope 
0r  leading  to  an  agreement;  reference  to  that  argu¬ 
ment,  or  more  reading  of  the  message  and  the  Anbassa1 
dors*  proposal,  will  dispose  of  the  prosecution's 
attempt  to  confound  two  entirely  unrelated  and  quite 
different  matters.  And  in  any  event,  the  ultimatum 

648.  The  Jaoanese-Ar.ierican  Negotiations,  §§73“74 
(Tr.  43,704-10) 

649.  Summation,  §W.‘-3 7  (Tr.  41, 93^) 


»•  » 
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-J  ■ 


of  Ur.  Hull  which  had  1-d  *r.  TOGO  to  tne  poia,  - 
resigning  himself  to  v.ar  was  still  not  withdrawn; 
the  President's  message  did  not  suggest  amendment 
of  its  teres;  there  was  nothing  in  the  fact  of  a 
message  fron  the  President,  expressing  the  earnest 
desire  for  maintenance  of  peace  (which  was  tor. 

TOGO'S  desire  also),  to  affect  his  opinion  of  the 
necessity  of  Japan's  acting  in  self-defense.  He  had 
worked  arduously  for  peace,  and  no  doubt  would  still 
have  done  so;  but  something  practical  would  be  re¬ 
quired  to  alter  the  existing  situation,  no  mere 
pious  hope  could  be  of  use. 
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126.  One  nr  two  ninor  -points  in  connection 

with  this  message.  v»hon  Hr.  Grow  finally  not  it,  car.o 

brinrina  a.  copy  to  ask  the  Foreign  Minister  to  arrange 

an  -'Udionce  for  its  presentation  to  tho  Throne, 

IT\.  TOGO,  the  prosecution  say,  "after  sono  hesitation" 

650. 

agreed  to  present  it  to  the  Enporor.  The  evidence 

is  otherwise;  the  prosecution's  own  exhibit  shows 
that  Foreign  Minister  TOGO,  rather  than  "hesitating," 
told  Ambassador  Grow  that  the  arranging  of  an  audience 
with  the  Enporor  at  a  tine  past  midnight  was  difficult, 
-nd  that  whether  ho  would  bo  received  right  depend  upon 
the  contents  of  tho  nos sage  which  ho  had  to  deliver. 
Being  given  a  copy  of  it,  the  Foreign  Minister  Imme¬ 
diately  moved  to  take  in  regard  to  it  what  action  it 

651. 

night  prove  to  justify.  It  is  quite  true  that 

the  Foreign  Minister,  at  the  interview  with  Mr.  Grew, 
"made  no  mention  of"  the  fact  that  "the  Japanese 

652. 

attack  was  bound  to  take  place  within  a.  few  hours*' ; 
neither  has  this  any  bearing  on  the  efficacy  of  the 
presidential  ^ossage,  nor  is  there  any  conceivable 
reason  that  he  should  have  mentioned  it.  This  naive 
charge  is  merely  tho  prosecution's  opinion  that  it  was 

650.  Summation,  §’"V'-37  (T.  41936). 

651.  Exhibit  3647  (T.  at  35924-25). 

652.  Summation  §VW-37  (T.  41936). 
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\ity  of  tho  Foreign  Minister,  having  «■ 

tir>n  of  war  to  ho  servo''1,  within  a  propel 

cor.nenconont  of  hostilities ,  to  tel 

of  tho  declaration  because 


declare 
before  tho 
American  Ambassador 
latter  happened  to  call  on  him. 

The  Emperor  did  approve  the  re 

President,  which,  as  it  was  his  duty  tc 
I'.inister  TOGO  had  drawn  up.  The  prosoc 
wish  to  complain  of  this;  perhaps  they 
grasp  the  realities  of  affairs  of  stat< 
sent  a  Foreign  Minister  to  his  Emperor 
denti.al  message  but  without  a  draft  of 
rooly ,  and  saw  their  Foroign  Minister- 
r~TMv.ni  .n to  *md  orenaro  for  submission  t 


ror.l  significance  to  tnu  case,  xhu  - - 

out  -  which  is  quite  true  -  that  although  those 

conversations  took  place  after  the  outbreak  of 
hostilities,  no  mention  of  that  fact  was  made  by 
I!r.  TOGO?  but  they  fail  to  mention  any  significance 
of  this.  It  is  not  apparent  what  difference  in  the 
situation  would  have  been  created  by  an  announcement 
by  Mr.  TOGO  of  the  state  of  war  then  in  existence, 
unless  to  spare  the  ambassadors  that  injury  to  their 
self-esteem  which  the  prosecution  seem,  to  feel  for 
then.  It  is  so  plain  that  when  the  war  had  once 
started  Mr.  TOGO  could  have  had  no  ulterior  notive 
in  withholding  information  of  the  existence  of  the 
state  of  war  from  the  ambassadors  that,  it  is  sub¬ 
mitted,  his  own  explanation  of  why  he  did  so  can  only 
be  accepted,  however  strange  psychologically  it  nay 
appear  from  the  western  point  of  view:  that,  dis¬ 
liking  to  mention  to  old  friends  the  war  which  had 
_  countries,  and  assuming  —  reasons 


circunstnncos 


n  with  this  natter  of 
rm  vjo  have  arjain  to 
of  Marquis  KXDO.  Ho  has 
,  t’uny  that  Foreign  Minister 
the  Inperial 
\p  of  the  8th, 


no  reason  to  < 

„  _.lk  which  thoy 
before  3  A.  1-’»  ° 

*  the  contents  of  the  President  •  s  mos- 
,  13  -nether  of  those  nr.tters  wholly  *»»- 
bhe  cose  of  Mr.  TOGO  -  it  was  no  pert  of 
,  insist  that  ho  he  perr.ltted  to  keep  the 
r  of  the  Privy  Seal  inforr.eC,  ovon  ngoinst 
of  such  nr.tters  r.s  he  thought  that  func- 
,ght  to  concern  hinself  with;  and  whether 
ae  not  inforn  Marquis  KIDO  of  the  contents 
iSiCent' s  tele  gran  is  not  even  suggested  as 
ony  liability  of  his  before  this  Tribunal, 
course  affects  his  credibility,  if  Marquis 

.  +•  nil  likolv  to  he  hclieveo. 

stinony  is  r.t  all  liKcxy 

..  .  4*r>«st.inony  cannot  ho 


i7 


th-t  the  Pru.l-.«af.  mmt  no 

rlw,  h,e  kept  in  touch  with  the  Ministry  of  the  m- 

heri'l  llousobol.’.  concerning  it,  an,'  when  ho  finnlly 
receive*'  it  fro,,  LrbassaVr  Crevr  after  midnight  he 
c  ,3.1m’  Lore'  Keeper  KIDO  on  the  telephone  one',  tola 
him  that  ho  ha,'.  the  nessa.se.  Thereafter  r.t  terquis 
FIDO's  c.'.vico  '.o  consulted  vlth  the  Pronior  concern¬ 
ing  the  nresi'ontial  message,  then  went  to  the  Pclc.ee 
for  an  audience,  arriving  at  a’ out  2*40,  there  net 
the  Lore'.  Keeper  -n.'  haC  a  three-  or  four-minute  talk 
with  him,  tolling  him  the  contents  of  the  nossace, 
-„e  hex',  his  audience.  ‘  After  the  auCience  ho 
returnee',  to  the  vialting-room,  01'  not  see  Marquis 
KIDO,  an,',  askoc’.  the  chamberlain  “"here  is  Marquis 
KIDO?"  receiving  the  answer  that  the  Lore'  Keeper 

score.:  not  to  be  in  his  room,  Hr.  TOGO  left  the 

656. 

Pr.lP.Cei. 

M'rquis  KIDO's  t 
to  r.  point.  Ho  r.-’.r  its  t’( 

Hr.  TOGO  r.ftor  ridniqht, 
thr.t  TOGO  lie. cl  pr^cuoclud  to 
rt  2 ; 40  A.  II.  I  only  spoku  v 


stinony  is  in  a^rocnont  up 

telephone  conversation  with 
n."  s:yS  thr.t  "I  wr.s  notified 
tlio  so  I  wont  there 

>;ith  Foreign  Minister  TOGO 
n.  t  sou  the  toloqrr.m  nor  clicl 


r 
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ho  toll  mo  of  its  contents  ant1  I  wont  homo,  arriving 
there  at  313O  A.  M."6?7'  He  testifieC  also  that  he 
stayed  in  his  officu  for  some  time,  and  finally  being 
advised  that  the  Foreign  Minister  had^finished  his 

audience  and  left,  ho  too  wont  hone. 

Marquis  KIDO  apparently  relies  on  the  fact 

that  his  conversation  with  Mr.  TOGO  was  very  brief 
as  proof  that  he  could  not  have  learned  the  content 
then  ~  relies  on  it  so  heavily  that  in  his  testimony 
he  shortened  the  length  of  the  conversation,  finally 
from  the  "few  minutes"  which  ho  first  had  it  to  "a 
minute  or  teo."659‘  At  any  rate,  the  difference  from 
Mr.  TOGO’S  "throe  or  four"  minutes  is  still  not  very 
great.  A  simple  test  will  dispose  of  any  evidentiary 
value  of  this  testimony:  read  the  President’s  message, 
understand  it,  and  tirao  yourself  while  you  state  the 
gist  of  its  contents.  It  will  .be  found  that  a  minute 
will  suffice  to  the  recitation  of  that  substance  of 
it  which  it  would  be  important  to  mention  at  that  stage 
of  the  negotiations  which  had  proceded  it.  But,  says 
the  Marquis  in  his  summation,  the  Foreign  Minister 
spent  fifteen  minutes  with  the  Emperor  discussing  the 

657.  T.  31048.  .  - 

658.  T.  31610. 

659.  T.  31607. 
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thr.t  it  would  have  been  lmpossiuie 
hu  Lore1  Keeper  in  three  or  four 
.s  a  self-evident  fallacy.  Mr. 
jws  that  he  summarized  the  tele- 
X) ,  while  he  read  it  in  full  to 
formal  reading  in  full  does  take 
four  minutes.  The  Emperor’s  reply 
with  him,  and  appropriate  explana- 
stances  would  naturally  be  given, 
stoncy  whatsoever  in  the  evidence 
is  to  be  feared  that  Marquis  KIDO’s 
.u .  Vf-rv  exact.  .  He  has 


diary,  affidavit,  cross^uu. 
t  the  Palace  at  2:40. 

that  ho  arrived  home-  at 
some  ten 


stated  at  all  times 
tion  —  that  he  arrived  a 

affidavit  he  says 

nd  it  required,  he  says, 

he tween  the  two  points 


diary  and  j 
about  3*30» 
minutes  for  the  drive 
would  leave  him  at  the  Palace  for  approximately!  or ey 
minutes.  In  cross-examination,  however,  he  stated^ha 
he  remained  there  "about  ton  or  fifteen  minutes." 

This  admission,  if  true  -  it  is  a  little  hard  to  know 
f*Vi  nf  the  Mnrcmis'  statements  represent  his  best 


of  his  elf',  in  that  ho  wnixec. 
thr.t  the  audience  had 
id  that  he  finished  his 

at  3:15',  the  Lord  Keeper 
according  to  this 


recollection  -  disposes 

for  Mr.  TOGO  until  he  learned 
ended;  for  Mr.  TOGO  has  s 
audience  and  left  the  Palace 

„„ulc-  have  loft  at  2t50  or  2s55, 
testimony.  But  ho  contracSlots  himsolf  aneln;  for 
ho  agrees  with  Mr.  TOGO  that  their  conversation  enOed 
.......  /.hcmherlain  on  <’.uty  summoned  Hr.  TOGO  to  his 


message.667'  If  it  *>ad  Been  true  that  t 
interruption  -  Mr.  TOGO  however  sai^tt 
our  conversation  had  been  concluded" 
Lord  Keeper  wished  to  learn  more,  he  coi 
He  would  have  said,  "I'll  talk  with  you 
your  audience;  cone  to  ny  office.  An.. 
waited,  instead  of  going  homo  after  ten 

minutes  at  the  Palace. 

128.  V’hnt  are  the  probabiliti 

KIDO,  already  knowing  of  the  fact  of  tt 


47,915 


the  President's  neesnge  (end  knowing,  he  being  ® 
intelligent  non,  what  significance  it  hod),  heard  the 
the  Foreign  Minister  tad  gone  to  the  Palace,  and 
thereupon  himself  proooodod  thither.  For  "hat  purpose? 
Why  did  ho  go?  Because  the  Foreign  Minister  had  gone, 
obviously;  to  talk  with  the  Foreign  Minister.  Talk 
they  did.  Marquis  KIDO  doesn't  s.ay  that  ho 
Mt.  TOGO  "hat  the  President's  nessage  said,  and  that 
the  Foreign  Minister  refused  to  tell  him;  Marquis 
KIDO  doesn't  say  "hat  other  natter,  of  such  trans¬ 
cendent  inportanco  as  to  overshadow  this,  they  nay 
have  discussed;  Marquis  KIDO  didn't  confide  that  night 
to  his  faithful  diary  that  "I  talked  with  Foreign 
Minister  TOGO,  but  did  not  hear  the  contents  of  the 
president's  message.''  Does  Marquis  KIDO  wish  to  pose 
as  the  sort  of  official  who  at  such  a  tine,  having 
gone  specially  to  the  Palace  because  the  Foreign 
Minister  was  there  with  a  nessage  from  the  President  of 
the  united  States  for  the  Enperor,  carefully  confined 
the  conversation  to  the  state  of  the  weather?  What, 
tell  us,  Marquis  KIDO,  did  you  discuss  with  Foreign 
Minister  TOGO  for  throe  or  four,  or  a  few  or  one  or 
two,  minutes?  Is  it  conceivable  that  the  Foreign 
Minister  in  those  circumstances  could  have  kept  his 
conversation  off  the  subjoa*  which  had  brought  him - 


there  for  audience  at  such  an  extraordinary  hour? 

Marquis  KIDO  seemingly  considers  now  that 
President  Roosevelt' s  telegram  has  a  certain  impor¬ 
tance  —  enough  at  least  for  him  to  go  to  some  lengths 
to  explain  his  connection,  or  lc?.ck  of  connection,  with 
it.  If  the  Foreign  Minister  didn't  tell  him  of  its 
contents,  why  did  he  not  ask?  If  he  did  ask,  and  as 
ho  testified  w-’s  about  to  be  told  when  interrupted  by 

669. 

the  chamberlain,  why  ’id  ho  not  unit  until  after 
the  audience?  And  if  he  waited,  but  somehow  missed 


the  Foreign  Kinistor  why  did  ho  not  follow  him  to  his 

residence,  or  telephone  to  him  ("it  did  not  occur  to 
670 

me"  )  to  find  out  about  it?  His  entire  failure  to 

make  an  effort  to  inform  himself  in  the  matter  has  only 

one  explanation:  he  was  satisfied.  He  had  learned 

what  there  was  to  know  about  it. 

129.  One  or  two  other  points  in  the  extended 

summation  of  Marquis  KIDO  in  reference  to  this  matter 

deserve  notice.  One  is  the  attempt  to  distort  the 

meaning  of  Mr.  TOGO'S  language  in  cross-examination 

to  make  him  say  the  absurdity  that  Marquis  KIDO  gave 

his  opinion  of  the  Roosevelt  message  before  hearing  what 

671. 

the  message  was  about.  While  it  might  be  pointed 

669.  T  .  31605. 

670.  T.  31611. 
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there  for  audience  at  such  an  extraordinary  hour? 

Marquis  KIDO  seemingly  considers  now  that 
President  Roosevelt's  to lo gram  has  a  certain  impor- 

/ 

tance  —  enough  at  least  for  him  to  go  to  some  lengths 

to  explain  his  connection,  or  lack  of  connection,  with 

it.  If  the  Foreign  Minister  didn't  tell  him  of  its 

contents,  why  did  he  not  ask?  If  he  did  ask,  and  as 

he  testified  w-s  about  to  bu  told  when  interrupted  by 

669. 

the  chamberlain,  why  did  he  not  wait  until  after 

the  audience?  And  if  he  waited,  but  somehow  missed 

the  Foreign  Kinistor  why  did  ho  not  follow  him  to  his 

residence,  or  telephone  to  him  ("it  did  not  occur  to 

670 

me"  )  to  find  out  about  it?  His  entire  failure  to 

make  an  effort  to  inform  himself  in  the  matter  has  only 

one  explanation:  he  was  satisfied.  He  had  learned 

what  there  was  to  know  about  it, 

129.  One  or  two  other  points  in  the  extended 

summation  of  Marquis  KIDO  in  reference  to  this  natter 

deserve  notice.  One  is  the  attempt  to  distort  the 

meaning  of  Mr.  TOGO'S  language  in  cross-examination 

to  make  him  say  the  absurdity  that  Marquis  KIDO  gave 

his  opinion  of  the  Roosevelt  message  before  hearing  what 

671. 

the  message  was  about.  V/hile  it  night  be  pointed 

669.  T  .  31605. 

670.  T.  31611. 

671.  KIDO's  Summation.  i§303-6  (T.  ). _ 


out  thr.t  the  Marquis'  ovm  testimony  leaves  u  ai 

cloubtful  whether  ho  did  not  already  know  "the  contents" 

of  the  President’s  message  before  talking  with  Mr.  TOGO- 

it  is  no  oc.rt  of  ny  business  to  speculate  how  he  would 

have  known,  still  he  did  say  that  "the  natter  was  of 

a.  nature  that  it  should  he  hr.nd.lod  by  the  Foreign 
672 

Minister"  '  —  thr.t  can  he  passed  by.  What  is  clear 

is  that  Mr.  TOGO  at  -11  tines  noant  and  in  his  testimony 

said,  that  tile  sequence  of  events  was  that  ho  told. 

Marquis  KIDO  that  ho  had.  the  President’s  ncssago,  that 

it  said,  so- and—  so 5  that  Marquis  KIDO  said,  "I  see  that 

it  won’t  do,"  then  asked  what  the  Pronier’s  opinion 

673. 

was,  to  which  Mr.  TOGO  said  "The  sane  as  yours." 

There  is  no  difficulty  about  it  ,  nothing  that  playing  o: 
words  can  obscure. 

Marquis  KIDO  relies  r.uch  on  the  testimony  of 
Marquis  KATSUDAIllA,  long  his  confidential  secretary, 
to  prove  that  he  had  not  learned  from  Mr.  TOGO  the 
contents  of  the  telogr  va,  Marquis  KATSUDAIRE  said, 
first,  in  answer  to  questioning  by  K-rquis  KIDO's 
counsel,  that  he  had  talked  with  H.arquis  KIDO  toward 
noon  on  8  December  about  the  telegram,  and  that 


t  that  tiv'o  he  was  not 

674. 

.»  This  vj as  pbviously 

not  vury  satisfactory?  and  in  response  to  so no  nilcl 
loading  bv  counsol  ho  was  induced  to  say  further  that 
"I  don't  think  at  th:t  tine  that  I  hoard  anything  of 
the  contents  fron  him."  The  witness  however  was  not 
yut  quite  content  with  the  accuracy  of  his  testimony, 
and  then  added:  "Ko  said  he  was  at  that  tine  unfanilia 
v:ith  the  details  of  the  telegram  --  of  the  contents  of 
the  telegram."675*  Allowing  for  the  taking  of  the 
fresh  start  by  the  court  interpreters  in  translating 
this  sentence,  the  natter  rests  at  "Ho  said  he  was  at 
that  tine  unfamiliar  with  tho  details  of  the  contents 
of  the  telegram."  Which  is  not  very  strong  corrobora¬ 
tion  for  Marquis  KIDO;  for  the  reading  of  tho  tolegram 
_ chivies  thr>t  there  are  no  "details 


"Marquis  KIDO  said  that  a 
fa.r  iliar  with  the  details 


motive  for  not  stating  the  truth.  Mr.  TOGO  s  is 


undiscover able ;  ho  has  readily  accoptod  full  respon¬ 
sibility  for  all  that  ho  did  in  connection  with  the 
President*  s  message.  Kcrquis  KIDO’s  is  readily  found. 

He  has  somehow  got  tho  idea  that  ho  should,  profess  to 
feel  that  ho  should,  have  advised,  tho  Enporor  in  the 
matter  —  perhaps  that  ho  should  have  advised,  that  tho 
President*  s  message  offered  a  chance  to  avert  war.  It 
didn’t,  of  course  j  hut  tho  Lord.  Loop  or  of  tho  Privy 
Seal  foals  that  ho  should  have  boon  Loop or  of  the 
I me rial  conscience  in  that  natter.  At  that  time,  ho 
admits ,  he  considered  th-t  "tho  matter  was  of  a  nature 
that  it  should  ho  handled  by  the  Foreign  Minister." 

But  now  ho  fools  that  he  must  deny  that  ho  was  .ade¬ 
quately  informed.  Every  circumstance  is  against  him. 

For  if  ho  had  not  boon  informed,  ho  would  have  made  it 
his  business  to  become  so.  Ho  would  not  have  chatted 
with  tho  Foreign  Minister  for  a  few  minutes  about  the 
weather,  seen  him  off  to  his  audience,  and  gone  homo  — 
or  oven  waited  for  his  emergence  end,  having  missed 
him,  again  gone  hone  —  without  further  efforts,  without 
indeed  pursuing  tho  Foreign  Minister  until  he  caught 
him  unless  he  was  perfectly  satisfied,  with  tho  position. 
He  could  not  have  chatted  with  tho  Foreign  Minister 
ev.-n  about  the  message  itself,  and_left  the  matter - 


Loss  ho  was  content. 

rho  theme  of  Merquis  KID0*s  summation  is 
i-n  Minister  TOGO,  receiving  President  Roose 
1 ear an,  hod  audience  of  His  Majesty,  the 
communicated  to  him.  the  telegram,  and  ruth- 
.srognrding  if  not  maliciously  trampling  on 
.ty  and  prerogatives  of  the  Lord  Keeper  of 
;ty«s  Privy  Seal,  advised  the  Emperor  of  the 
lich  it  would  ho  desirable  to  take.  If  the 
per  wanted  to  exorcise  his  prerogative  of 
the  Emperor  before  the  Foreign  Minister  got 
^  did  ho  not  do  so?  The  tine  for 


there 


visinr 


%/■  • 


c*  c^n  r.k:Viso  trio  Ennoror  boforo  your  arrival#11 
H,.  did  nothin';.  Thu  only  explanation  of  his  conduct 
consistent  with  the  facts  is  that  there  was  discussion 
Of  the  President's  message  rt  the  Palace;  that  Marquis 
KIDO  did,  as  Mr.  TOGO  testified  that  he  did,  rive  his 
opinion  that  it  would  do  no  good;  that  he  did  hear 
th.-t  the  Prunier's  opinion  was  the  sane;  and.  that 
satisfied  that  with  the  reporting  of  that  opinion  to 
the  Throne*  there  s  nn  r*/**-*^*^  « *  * 


-LJi.  i'Ty  survey  of  the  events  prolininary  to 
and  accorapnnying  the  connencenont  of  the  Pacific  war 
has  been  necessarily  rapid.  Limitation  of  tine 
prevent  no  from  undertaking  discussion  of  many  ninor 
points  of  more  or  less  interest,  which  because  they 
have  been  reiterated  by  the  prosecution  I  should  prefer 
not  to  pass  without  renark.  No  doubt,  however,  the 
c..sc  will  be  c.ecidod  on  the  largo  questions,  and  I 
have  no  hesitancy  in  assuming  that  decision  of  the  snail 


in  such  basic  natters  as  the 
legal  questions  involved.  A: 
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of  question,  I  mention  the  prosecution’s  charge  that 
Foreign  Ilinistor  TOGO  continued  the  negotiations  with 
the  United  States  ?.fter  war  had  been  decided  on  with 

676. 

the  intent  of  providing  a  screen  for  war  preparations. 

Ky  fooling  is  that  it  is  not  a  substantial  issue,  on  the 
evidence,  for  in  two  ways  it  may  be  considered  to  merge 
into  the  larger  question.  Hr.  TOGO’S  explanation  of 
the  natter  is  that  there  night  yet  have  been  some 
hope,  however  faint,  of  agreement 5  ho  had  the  commit¬ 
ment  that  all  war  or operations  would  be  canceled  in 

677  ' 

such  an  event;  and  that  if  the  United  States  could 
be  convinced  that  Japan  would  not  yield  to  the  Hull 
Note  she  might  reconsider,  might  in  accordance  with  the 

£78  ' 

suggestion  offered  to  her  turn  back  and  give  con- 

679. 

sidoration  to  Proposal  "B ."  This  is  a  statement 

of  the  same  viewpoint  as  that  of  American  Secreta.ry  of 

Ata.tc  Hull,  that  it  is  the  duty  of  a  diplomat  to 

"clutch  at  straws"  even  in  face  of  a.  situation 

680 

"virtually  hopeless"  --  even,  in  his  case  also,  after 
he  had  confided.  Japanese- Amor ic an  relations  to  the 
hands  of  his  army  and  navy. 

tfo  8: ?497)a& 

678.  The  Jen anese- Am«r ican  Negotiations,  §71  ^T*43o99- 

679.  Testimony  of  TOGO  (T, 35712-14) .  701). 

680.  Exhibit  2840  (T.  at  26362). 
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o  3TJ  (d 
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It  is  submitted  that  if  Hr.  TOGO  be  found  to 
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have  been  sincere  in  his  desire  and  efforts  to  conclude 
a  peaceful  settlement  before  the  decision  of  war,  there 
is  nothing  in  the  fact  of  his  continuing  thereafter  to 
hope  and  try  in  desperation  to  avert  war  to  convict  him 
of  having  altered  his  intention.  Looking  at  the  matter, 
moreover,  from  the  legal  point  of  view,  solution  of  the 
larger  question  may  well  dispose  of  this.  Mr.  TOGC,  it 
is  clear,  was  expecting  that  in  due  course  and  before 
the  opening  of  hostilities  there  would  be  served  upon 
the  United  States  a  notice  which  was  legally  tantamount 
to  a  declaration  of  war.  The  contention  that  he  should 
in  good  faith  have  broken  off  negotiations  or  otherwise 
taken  some  action  vis-a-vis  the  United  States  and  the 
negotiations  is  but  to  propose  placing  upon  him  a  duty 
of  giving  the  United  States  a  prior  notification  of 
several  days,  instead  of  the  hours  or  minutes  which  the 
law  makes  sufficient. 

For  these  same  reasons  I  shall  omit  mention  of 
numerous  related  questions,  questions  which  the  nrosccu- 
tion  have  discussed  as  bearing  on  Mr.  TOGO'S  intention. 
Such  is  the  question  of  the  relation  to  his  state  of 
mind  of  the  fact  of  existence  in  his  ministry  of  various 
drafts  of  proposed  courses  of  action  during  or  after 
negotiations  with  the  United  States,  of  procedures  for  j 


<  > 


The  much-discussed  draft 


J  ■ 


the  one  man  in  Japan  shown  to  have  resisted  its  coming 
Vigorously  and  consistently,  or  the  fruition  of  any  plans 
ol  hi i.  Rather  we  are  compelled  by  the  evidence  to  the 

inclusion  that  to  him  it  was  the  ruin  of  all  that  he  had 
hcped  and  worked  for  throughout  his  .career.  On  this, 
wiich  is  submitted  to  be  the  one  issue  remaining  in  his 
<^se,  the  main  point  can  never  be  lost  sight  of,  cannot 
obscured  by  any  details  which  ray  be  ambiguous  or 

dcubtf-ul:  he  had  never  planned  or  conspired  to  wage  wars, 

any  nation  whatsoever 

of  force  throughout 

should  have  reversed 


It  is 

in  a  few  days  of  the  autumn  of  1941. 

WAR -TIKE  DIPLOMACY  AND  "GREATER  EAST  ASIA" 


LATIONS . 

133.  I  have  no  intention  of  speaking  at 
ngth  of  tns  events  of  war-time  while  Mr.  TOGO  served 
Foreign  Minister  either  still  in  the  TOJO  Cabinet 
til  1  September  1942,  or  in  the  SUZUKI  Cabinet  from 
: ril  to  August  1945.  If  I  am  not  mistaken,  the  events 
-time  have  little  bearing  on  the  questions  of 
responsibility  which  it  is  the  duty  of  this  Tri- 
to  decide.  If  there  be  a  liability  resting  upon 
,G0  as  Foreign  Minister  for  bringing  the  war  about, 


war 


one 


liability  of  Mr.  TOGO  for  tno  events  01 
that  exception  of  the  prisoner-of-war  question,  dis¬ 
posing  of  the  entire  period  of  his  remaining  service  in 

the  TOJO  Cabinet  very  casually. 

It  is  therefore  my  intention  to  refer  to  such 

matters  only  for  their  bearing  upon  the  ease  against 
Hr.  TOGO  as  a  whole,  for  their  evidentiary  value  of  his 
intention  in  participating  in  the  commencement  of  the 
war.  The  matter  being  viewed  in  this  aspect,  it  may  be 
as  well  to  mention  first  —  though  I  am  postponing  dis¬ 
cussion  of  it  until  later  -  Hr.  TOGO-s  attitude  toward 
ending  the  war.  One  of  the  considerations  which  had 
decided  him  to  stay  on  in  office  after  receipt  of  the 
xT.,1 1  HM-.r.  when  it  had  become  apparent  that  there  was 

efforts  could  avert 


almost  no  chance 
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war,  had  been  that  by  remaining  ns  Foreign  Minister  even 

if  there  v/as  war  he  might  be  able  to  have  the  opportunity 

686 

to  work  for  bringing  it  to  an  early  end.  The  evidence 
shows  that  he  did  commence  that  work  at  once,  and  con¬ 
tinued  it  as  he  had  opportunity,  when  he  was  in  office, 

until  finally  he  was  able  to  see  the  end  brought  abcut 

•  • 

through  his  efforts  in  1945.  This  subject,  however,  we 
shall  leave  for  the  time  being,  to  return  later. 

134.  Diplomacy  had  in  war-time  naturally  a 
much-restricted  scope,  and  there  is  very  little  in  such 
foreign  affairs  as  Mr.  TOGO  had  corncction  with  which 
need  detain  us;  only  his  attitude  toward  China  perhaps 
is  worth  discussion.  As  Foreign  Minister  in  the  T0J0 
Cabinet  Mr.  TOGO  had  for  the  first  time  in  his  career 
direct  responsibility  for  affairs  of  China;  but  by  that 
time  it  was  too  late  for  a  foreign  minister  to  have 
much  influence  on  the  China  policy.  That  Mr.  TOGO  had 
many  years  earlier  formulated  his  policy  for  Japanese- 
Chinese  relations  as  being  one  of  mutuality,  cordial 
relations  and  fairness  wc  have  seen  from  the  excerpts, 
already  quoted  in  other  connections,  from  his  report 
of  1933  to  the  Foreign  Minister.  Japan  had  done  little 
to  further  such  a  policy  in  the  two  decades  intervening; 

686.  Testimony  of  TOGO  (Tr.  35,708-10). 

687.  Supra,  §13. 


/ 


I 


Incidents  had  so  changed  the 
,nt  of  anything  in  that  oi-  ection 
’er  great  difficulties,  although 
3  more  clear  than  ever  in  1941 
must  be  settled,  and  X  hoped 
inister  that  I  should  be  able  to 
ess  or  failure  of  that  venture 
y  bound  ut>  with  the  Jananese- 
nrd  with  their  failure  the  settle- 

side, 
garded 
had  special 
had  exercise' 


when  I  became  roreigii  . 
coo 

achieve  it."  The  sue- 
in  1941  was  inextricab 
American  negotiations, 

ment  of  the  China  Incident  had  to  be  put  to  one 

China  affairs  had  for  many  years  been  re 
as  a  province  in  which  the  military  services 
interests  and  privileges,  and  those  services 
a  growing  Influence  over  such  affairs  for  many  years 
After  the  outbreaK  of  the  China  Affair  the  process  o 

military  seizure  of  control  of  Chinese  relations  had 
.  .  _ j  hnriv.  the  China  Affairs 


1*0 


board  being  under 
•lation  of  the 

ill  but  severed 
,  Navy  and  Finance 
t  of  the  board, 
the  body  which 
to  destroy  his  authority 
ircumstances  there  was 
TOGO  could  do  toward  the 
which  still  in  war- 
The  question  of  the 
of  the  war  came  up 

in  March  1942, 

out  that  prompt 
matter  of  primary 

that  a  re-examination 

vsocir.  nolicv  toward 


SO  far  as  concerneu  - 

military  control  and  domination,  the  r 
Foreign  Ministry  to  China  Affairs  was 
the  Foreign  Minister  was  (with  the  Wai 

officio  vice-preside] 

had  little  influence  in 

created _ specifically 

In  these  c 
Foreign  Minister 

China  Affair , 

essential • 

for  direction 
Conference 
occasion  to  point 
China  Affair  was  a 
and  to  urge 
iew  of  Japan's 
This  proposal 

but  action  was  suDse 

High  Command ,  who  discovered 

•examination  of  policy  would  < 

L  Knowing  what  Mr.  TOGO'S  att 

relations  had  always  been, 

of  TOGO  (Tr.  35,747-48). 
of  TOGO  (Tr.  35,750-51) • 


Ministers)  an  ex 
but  naturally 
had  been 
vis-a-vis  China 
little  that 
settlement  of  the 
time  he  regarded 
fundamental  policy 
1  before  the  Liaison 
‘  Mr.  TOGO  took  that 

5  solutior  of  the 

6  and  vital  importance, 

7  from  all  points  of  v 

8 

China  be  undertaken. 

19 

the  Liaison  Conference, 

20 

blocked  by  the 

22  inP  cut  the  69 

23  difficulties. 

24  Japanese-Chinese 

25  |690.  Testimony 
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readily  conceive  that  the  High  Command  snouia  noi  na.c 
cared  for  the  sort  of  policy  which  any  re -examination 
led  by  him  would  have  resulted  in.  Once  again,  in  Jul 
Mr.  TOGO  tried  to  capitalize  on  what  he  thought  an 
opportunity  to  secure  this  reconsideration  of  Japan's 
China  policy  by  taking  up  a  suggestion  brought  back 
from  China  by  former  Ambassador  OTA  which  intimated 
some  possibility  of  a  Japan-China  peace;  but  by  then 
woe  awav  from  the  course  which  he  had  in 

which 


mind,  for  the  Greater  basn  Asia  i 
was  to  be  the  immediate  cause  of  1 
the  TOJO  Cabinet,  was  taking  form 

135.  Before  coming  to  that,  a  few  words  on 
Mr.  TOGO'S  attitude  toward  the  "Greater  East  Asia"  idee 
in  general.  As  his  entire  career  demonstrates,  he  had 
never  supported  any  idea  of  extending  Japanese  control 
over  the  countries  of  East  Asia  by  force.  His  outlook 
had  always  been  that  Japan,  while  considering  that  a 
role  as  "stablizing  force"  conferred  by  her  advanced 
position  among  the  nations  of  East  Asia  was  a  natural 
one,  should  approach  those  nations  in  a  spirit  of 
friendship  and  equality^assisting  their  progress  and 

he  had  disapproved  of  the 


24  turn  benefiting  from  it 

25  692.  Id.,  (Tr.  35,751). 
693.  See  Exhibit  3609-A 
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Manchuria^ and  China  Incidents  and  so  far  as  his  duties 
and  positions  permitted  had  opposed  them.  Since  the 
•Greater  East  Asia"  policy  had  been  created  and  adopted 
before  he  had  come  into  the  office  of  Foreign  Minister, 
it  would  be  neither  extraordinary  nor  criminal  in  him 
to  have  supported  it;  which  makes  it  the  more  interesting 
that  he  did  not  in  fact  do  so,  but  actually  worked  to 
discredit  the  principles  underlying  it  until  his  opposi¬ 
tion  led  to  his  elimination  from  the  government.  Even 
when  making  a  policy  speech  to  the  Diet,  in  the  atmos¬ 
phere  of  victory  in  the  early  days  of  war-time  (January 
1942) ,  he  stated  a  concept  of  "Greater  East  Asia"  by 
no  means  precisely  orthodox.  In  that  speech  he  naturally 
made  the  expected  remarks  concerning  the  success  of 
1  Japanese  arms,  the  characteristics  of  the  enemy,  and 
i  Japan's  war  aims.  But  he  said  more:  that  "Japan  also 
1  does  not  fight  with  a  narrow-minded  exclusive  intention. 

The  idea  of  the  Greater  East  Asia  Co-Prosperity  Sphere 
9  has  not  the  nature  of  exclusiveness.  Accordingly,  it 
is  evident  that  the  relations  of  economy  and  communica- 
*  tion  will  be  dense  between  the  countries  in  this  sphere 

3  and  other  friendly  countries^  the  establishment  of 

4  this  sphere  makes  progress."  In  my  submission  this  is 
»  an  extraordinarily  bold  hint,  for  a  statesman  making  a 

£94.  Ex.  1333-A  (Tr_.JL2,..°32^Ml2 _ _ _ _ 
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aran  of 


airer  above  all  Tor  one  in 
of  the  desire  that  cooperation  should 
on  the  then  enemy  nations.  It  is  not 

k  to  have  been  what 
used  these  words  — 
Co-Prosperity 
that  of  those  to 
slogan  behind 


difficult,  knowing  Mr.  TOGO  s  outio' 
we  have  seen  it,  to  believe  that  he 
as  well  as  the  stock  phrases  of  the  " 

Sphere"  —  in  a  different  sense  from 
whom  the  Co-Prosperity  Sphere  had  been  a 

which  to  cloak  aggression. 

While  we  are  on  the  subject  of  Mr 
of  Greater  East  Asia  relations,  mention  might  be  made 
of  an  event  of  much  later  -  of  the  Greater  East  Asia 

Amhnsaador's  Conference  of  April  19*5,  when  Mr.  TOGO 

,  in  the  SUZUKI  Cabinet 

at  the 


TOGO'S  view 


was 


The  "Joir t  Statement"  adopted  by  that  conference 
proposal  of  the  Japanese  Foreign  Klnister  contains  a 
series  of  principles  for  the  common  development  and 
enjoyment  of  Fast  Asia  to  which  no  possible  exception  can 
be  taken  -  principles  not  essentially  different  from 
those  later  adopted  by  the  United  Nations  Conference  at 
San  Francisco^95  The  continuity  of  Kr.  TOGO'S  policy 
toward  the  nations  of  East  Asia,  from  1933  to  1945, 

is  thus  ir terestingly  demonstrated. 

✓  (Tr.  cf.  testimony  of  TOGO 


It  was  in  part  this  attitude  ox  m •  — 
.ter  East  Asia  question  which  led  to 
ipany  with  the  TO  JO  government.  The 
;ia  Ministry  proposal  was  the  direct 
This  proposal  was  the  final  flowering 
ists'  long-developing  scheme  for  control 
foreign  affairs  of  Japan,  vis-a-vis  Asia 
aim  was  to  concentrate  into  the  hands  of 
lilitary  domination  management  of  all 
mtries  in  the  "Greater  East  Asia"  area  - 
xina,  Thailand,  French  Indo-China  and  ^ 
ld  to  accord  to  them  "special  treatment." 
,g  the  reasons  for  this  scheme  was  the 
troy  the  Foreign  Ministry’s  still-tco- 
cy  toward  those  countries,  a  desire  which 
rists  could  only  have  accumulated  more 

•  urgency  from  Foreign  Minister  TOGO’S 

...  i _ 4-vio  nroblems  of  East 


was 


Testimony 


that  change  of  administrative 


on  several  grounds 

structure  should  not  be  undertaken  in  war-time 
the  plan's  purpose  of  removing  from  the  Foreign  Ministry 
the  essential  part  of  Japan's  diplomacy  would  impair  the 

and  that  to  treat  the  coun- 


that 


unity  of  Japanese  diplomacy 
tries  of  East  Asia  differently  from  other  countries 
would  injure  their  pride  and  obstruct  cooperation  between 

The  Premier  promised  to  give  the  matter 
careful  consideration,  but  the  plan  developed  exactly 
in  accordance  with  the  original  outline 
29  August  the  Foreign  Minister  was  suddenly  handed  a 
complete  draft  proposal  for  establishment  of  the  new 
Greater  Fast  Asia  Ministry,  with  the  Premier's  ultimatum 
that  he  wanted  it  adopted  at  the  cabinet  meeting  of 

Mr.  TOGO  again  expressed  his  objection, 


them  and  Japan 


until  on 


1  September 

and  urged  that  consideration  of  the  matter  be  postponed 
to  allow  of  more  careful  study,  but  was  refused,  and  it 
did  come  up  for  discussion  on  1  September.  At  that 
meeting  the  Foreign  Minister  engaged  in  a  three-hours' 
debate  with  the  Premier  over  the  propriety  of  the  plan. 

The  arguments  which  he  advanced  were  again  that  the 
creation  of  a  two-headed  Japanese  diplomacy  would  render 
impossible  any  idea  of  Japan's  having  a  consistent  foreign 
policy;  and  that  the  according  to  the  countries  of 


<> 


„t  Asia  of  special  anidiffors;^^ 
^'d^r-ong  them  doubts  of  the  true 

,f  Japan,  but  .-as  inconsistent  with  the  pr. 
,al  respect  for  their  independence.  The  P- 
listry,  ho  said,  was  nothing  more  than  an 
China  Affairs  Board,  which  was  well  known 
n  a  failure  because  of  its  way  of  exciting 
of  the  Chinese  people.  Mr!  TOGO  was  sup, 

,e,  and  the  cabinet  meeting  recessed  witho, 

,  ’put  with  the.  Premier- s  suggestion  that 

.  This  was  rejec 

Minister  had  best  resign.  • 

137.  The  prosecution  assert  that  Mr. 

,n„  (on  which  he  was  not  cross-examined)  ", 

.  vras  not  Japan- s  war  aims  which  he  oppose, 
thod  by  Which  Japan- s  congests  were  to  be 
ch  as  his  objections  throughout  the  period 
i  expressed  the  thought  that  a  genuine  re- 
„  independence  of  the  countries  of  East  A, 
,  ...  clearly  opposed  to  any 
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that  ir  his  defence  I  must  pay  that  he  wlohod  Jgnon  -te- 


lose  her  war;  he  was  of  course  patriotic,  a  lover  of 
his  country,  and' of  course  cncc  a  war  was  under  way  he 
hoped  and  worked  for  victory.  But  working  for  victory 
is  by  no  means  synonymous  with  approving  the  incidental 
war  aims  of  his  colleagues,  as  the  evidence  just  men¬ 
tioned  makes  obvious.  Mr.  TOGO  did,  certainly,  give 
as  a  reason  for  his  opposition  to  the  Greater  East  Asia 
Ministry  proposal  that  it  would  deprive  the  Foreign 
Ministry  of  its  jurisdiction  to  deal  with  affairs  of 
Asia.  This  furnishes  no  support  to  a  contention  that 
he  opposed  because  of,  and  resigned  in  a  huff  over,  the 
curtailment  of  his  powers;  the  very  reason  for  the 
militarists'  proposing  increasing  restrictions  on  the 
powers  of  the  Foreign  Ministry,  it  must  be  remembered, 
had  always  been  that  it  hold  ovc-rly-liberal  attitudes 

toward  foreign  countries,  to  the  displeasure  of  those 
700- 

militarists,  That  it  was  his  attachment  to  these 
liberal,  moderate  views,  not  to  his  "power,"  which  moti¬ 
vated  Mr.  TOGO'S  opposition  to  the  latest  proposal, 
there  is  no  reason  to  doubt.  The  prosecution,  in  stating 
Mr.  YAMAMOTO  to  have  testified  that  "the  Foreign  Minis¬ 
try  was  not  opposed  to  the  purpose  for  which  the  Greater 
700.  Tr.  35,747. 
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Fast  Asia  Ministry  was  to  be  set  up 

again  misrepresenting  the  evidence, 

it  quite  certain  that  the  Foreign  Ministry  had  no 

objection  to  the  purpose  of  unification  of  Asiatic 

affairs,  but  objected  altogether  to  those  affairs' 

being  taken  from  the  Foreign  Ministry,  and  "contended 

that  the  actual  carrying  out  of  diplomacy  should  at  all 

702 

costs  be  left  in  the  hands  of  the  Foreign  Office," 

In  the  end,  Mr.  TOGO  resigned  from  the  cabinet, 
which  immediately  thereafter,  with  General  T0J0  taking 
over  the  portfolio  of  Foreign  Affairs,  unanimously 
adopted  the  proposal  for  establishment  of  the  Greater 

He  had  at  first  refused  to  resign, 


are  guilty  of 


Mr.  YAMAMOTO  made 


East  Asia  Ministry 
hoping  to  be  able  to  force  the  T0J0  Cabinet  out  of 


office,  and  had  resisted  various  blandish. lents  of  the 


militarists  that  he  should  reconsider  his  opposition 

or  should  remove  himself  from  the  scene.  It  was  finally 

conveyed  to  him  t hat  the  resignation  en  masse  of  the 

T0J0  Cabinet  was  regarded  by  court  circles  as  undesirable 

703 

whereupon  on  1  September  he  resigned  individually. 

The  prosecution's  view  of  this  incident  is  quite  unin¬ 


telligible 


Summation.  §WW-40  (Tr.  41,942). 

Tr.  18,048. 

Testimony  of  TOGO  (Tr.  35,760-61)  and  TANAKA 

(Tr.  35,544-45). 
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"The  actual  circumstances  surrounding  the 

resignation  of  the  accused  will  not  be  discussed  here. 

It  is  pointed  out,  however,  that  if  it  were  true,  as 

the  accused  will  have  us  believe,  that  he  strongly  desired 

the  overthrow  of  the  TOJO  Cabinet,  it  was  entirely 

within  his  power  to  do  so.  His  statement  that  he 

finally  decided  to  resign  personally,  so  as  not  to  cause 

annoyance  to  the  Emperor,  can  hardly  carry  much  weight 
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tactically 
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ircles.1' 


13  lTOJO  cabinet;  if  Foreign  Minister  iuuu 

14  ind  attained  its  overthrow,  Premier  TOJO  would  be 

15  commissioned  to  form  another,  and  Mr.  TOGO  would  only 

16  lave  caused  annoyance  to  the  Emperor  —  that  is  the 

17  situation,  in  elementary  language. 

18  THE  PRESIDENT:  We  will  adjourn  until  half-pi 

19 

nine  tomorrow  morning. 

20  (Whereupon,  at  1600,  an  adjournment  was 

taken  until  Thursday,  15  April  1948,  at  0930.) 
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